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Rule of Law vs. Rule of Man 

Chesterfield Smith was no doubt 
an exceptional man and the tributes 
in the November issue show he af- 
fected many lives and mentored 
many lawyers. From the testimoni- 
als and quotations, however, some- 
thing becomes very clear to me. The 
main body of influential lawyers in 
Florida and elsewhere really do not 
“get it”: The public doesn’t like us 
very much as a group. 

One initiative after another has 
been tried in recent years, pretty 
much without success, to influence 
public opinion. As a result, we are 
now saddled with obligations to re- 
port pro bono work and a Code of 
Professional Responsibility so un- 
fathomable that I doubt there is a 
lawyer practicing today who is not 
in violation of one or more provisions. 

I have never been president of a 
bar association. I was published 
only once in law school. I am not 
active in community bar activities. 
However, I have never been disci- 
plined and have had only one griev- 
ance filed in more than 20 years of 
practice. I do understand what the 
problem is: A great many members 
of the legal community today believe 
that, if legislation doesn’t get us 
what we feel is necessary, it is fine 
for the courts to do so. If that is the 


case, then it is also fine for lawyers 
to use the legal system as a sort of 
video game, where the object isn’t 
justice but winning. 

If we can use the courts to change 
the plain meaning of the United 
States Constitution because it 
should “meet the needs of the 
people,” then we can use forum shop- 
ping, jury tampering, weasel word- 
ing, slander, and lies and make up 
our own law as we go along. All we 
have to do is find a judge who will 
buy it. After ali, we need to meet the 
needs of our clients, don’t we? The 
average nonlawyer doesn’t perhaps 
see this in the same way as our pro- 
fessional elites do. The average guy 
sees a lot of snooty professionals 
charging hundreds per hour and get- 
ting rich on one-third of jury awards, 
who make up the majority of the leg- 
islatures and all of the judicial fo- 
rums, and who think the law is a 
game. 

The work of the Southern Poverty 
Law Center and the A.C.L.U. is alien- 
ating the average person on the 
street because they are in the busi- 
ness of finding cases and getting 
them in front of judges who will 
make the law fit the case. Their work 
is too important to be left to the 
whims of legislatures, apparently. 

Chesterfield Smith probably was 
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a really wonderful human being, and 
he obviously had a vision of a better 
world. If he had been my neighbor I 
probably would have like him, al- 
though we would have had a lot of 
arguments over the fence. I don’t 
agree with his vision, but I do respect 
his intentions and his abilities. 

To those who would follow him, I 
would say read the Constitution and 
Federalist Papers. The founders in- 
tended the Constitution to be a 
document that can change with the 
times. They provided a means for 
amending. If a proposed amendment 
cannot get through the process set 
out in the document, it does not 
serve us as a profession to have it 
changed by judges. 

Until we, as a profession, recog- 
nize the dangers inherent in this 
philosophy, we will not be very much 
loved as a group by the citizens of 
this country. With the advent of 
popular talk radio, our efforts to pull 
off these judicial legislative coups no 
longer go unnoticed or unreported. 

Winston R. Davis 
Kailua, Hawaii 


Declaratory Statements 

As the former legal director of 1000 
Friends of Florida, I must respond 
to “The Evolution of Declaratory 
Statements” by Sid Ansbacher and 
Robert Downie (November). The au- 


thors accuse an organization that 
has been the watchdog for growth 
management policy in this state 
since 1986 of using the APA's provi- 
sions on declaratory statements to 
“tie parties in knots.” 

A more accurate reflection of the 
facts of the litigation addressed in 
the article do not support this wrong- 
fully imputed motive, and dispute 
the authors’ allegation that the 1000 
Friends cases are a “paradigm of 
confusion.” Notably, both authors 
appeared at times as counsel of 
record in the cases; if there is con- 
fusion they are as much to blame 
as anyone. 

That being said, in reality, the au- 
thors are correct: Some “confusion” 
does exist over the use of the admin- 
istrative remedy of declaratory state- 
ment in FS. §120.565. However, this 
confusion is the result of two things 
totally out of the control of any of the 
litigants, i.e., the Fifth District 
Court’s refusal to abate its appeal 
and follow the primary jurisdiction 
doctrine, and the Division of Admin- 
istrative Hearings’ refusal to hold a 
formal hearing on the petition for de- 
claratory statement. 

The source of the litigation in- 
volved 1000 Friends’ legal opinion 
that St. Johns County should hold a 
public hearing and amend its com- 
prehensive plan before getting paid 
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by FDOT to run six miles of sewer 
lines to a rest stop beyond the ur- 
banized area that had the capacity 
to serve 5,000 new homes. 

The authors claim that 1000 
Friends “simultaneously” filed 
claims in circuit court for declaratory 
judgment and before the Depart- 
ment of Community Affairs (DCA) 
for an administrative declaratory 
statement to address this issue. In 
actual fact, there was an eight- 
month hiatus between the filing of 
the administrative petition and the 
filing of the circuit court complaint, 
which does not support the author’s 
allegation that the cases were filed 
“simultaneously” by 1000 Friends of 
Florida to “tie the parties in knots.” 

The source of the “confusion” on ad- 
ministrative declaratory statements 
certainly was not the result of any 
dilatory tactic of 1000 Friends “to 
have agencies protect collaterally 
against adverse circuit court proceed- 
ings.” Rather, a correct conclusion 
drawn from a careful analysis of the 
case and a true explanation of the 
“evolution of declaratory statements” 
is that the administrative remedy of 
a declaratory statement is a power 
tool, which in the words of the Su- 
preme Court, “may help parties avoid 
costly administrative litigation.” This 
is an important victory for citizens to 
check the actions of government with- 
out having to go to court. 

To conclude, the solution is not as 
the authors submit, for the legisla- 
ture to “clarify the statute to prevent 
its use for forum shopping and in- 
consistent decision making,” but for 
the legislature to compel the Divi- 
sion of Administrative Hearings to 
conduct a formal administrative hear- 
ing when third parties, such as the 
authors’ clients, intervene in these 
types of administrative proceedings 
and raise factual disputes. 1000 
Friends would also recommend that 
at the same time the legislature ad- 
dress the substantive issue in these 
cases and conclude that because de- 
cisions to run water and sewer lines 
affect growth, they must be addressed 
in a public hearing as an amendment 
to the comprehensive plan. 

TERRELL K. ARLINE 
Tallahassee 
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“Children Are in Need—Every Lawyer 
Can Help: What You Can Do and How To Do It” 


am always amazed by how 

quickly a year passes. By the 

time you read this, the New 

Year will have come and gone. 
New Year’s resolutions will have 
been made, and in some cases al- 
ready broken. With the beginning of 
this New Year, I can’t help but think 
every new moment is an opportunity 
for each us to cause a pivotal change 
in someone’s life. 

Measured time is of no conse- 
quence to a child. An hour is a day, 
and a day can seem like a year. Re- 
flect upon your own childhood; each 
memory is encapsulated in time, far- 
away and untouchable. Memories of 
learning to ride a bike, climbing 
trees, and searching for the pot of 
gold at the end of a rainbow. The 
only thing you dreaded was your 
mother drawing a hot bath armed 
with a bar of soap. 

Now imagine a life in foster care, 
without your parents or family to 
protect you, a ward of the state. Con- 
fusion, shock, and loneliness are 
your only companions. You don’t 
know how to answer the questions 
asked by the social workers or judge. 
A child has no voice in the courtroom 
without legal representation; hence, 
every day home becomes more dis- 
tant. 

It is with great pride I tell you the 
Public Interest Law Section and 
Real Property, Probate and Trust 
Law Section have combined con- 
science, willpower, and resources to 
cosponsor a CLE seminar on 
children’s issues. The seminar will 
take place at The Florida Bar’s Mid- 
year Meeting, January 16, as part 
of the “For the Children” initiative. 


The upcoming seminar is titled 
“Children are in Need—Every Law- 
yer Can Help: What You Can Do and 
How To Do It.” Former U.S. Attor- 
ney General Janet Reno will provide 
the keynote address, covering the 
topic of challenges in the social ser- 
vices delivery system. 

The cost of the seminar is $165 
for members of the two sponsoring 
sections, $180 for nonsection mem- 
bers, and $90 for full-time faculty 
members or law students. The fee 
is waived for any attorney who 
makes a commitment to represent 
at least one child in need of legal 
services. 

It is a cause that speaks to our 
very humanity. lt is our privilege 
and responsibility as attorneys to 
use our legal knowledge to give chil- 
dren a voice. You do not have to be a 
children’s advocate to act as del- 
egate for a child, nor do you need a 
tremendous amount of experience in 


this area of law to benefit from at- 
tending this seminar. As PILS Chair 
Matthew Dietz said, “One of my 
goals was making this a seminar I 
would like to sit down and enjoy. 
This is for any lawyer who wants to 
volunteer for a child and doesn’t 
know how.” 

The Real Property, Probate and 
Trust Law Section has pledged a 
contribution of up to $7,500 to off- 
set any losses for the seminar and 
will waive claiming any portion of 
potential profits. Louis Guttman, 
RPPTL chair, said, “Our profession 
is uniquely qualified to help iden- 
tify and meet those needs [of chil- 
dren]. Our section traditionally 
plays an important role in the de- 
velopment of guardianship law. We 
are very pleased to cosponsor with 
PILS a ‘For the Children’ seminar.” 

There are less than 20 full-time 
legal aids and attorneys assigned to 
provide legal aid to the children of 
Florida. That is one legal aid attor- 
ney for every 31,000 children. They 
are overburdened with caseloads, 
paperwork, and more often than not 
are inexperienced. My advice for 
this New Year is not to be daunted 
by the prospect of sponsoring a child. 
I encourage all of you to attend this 
seminar; moreover, I beseech you to 
represent a child, so that no child 
goes unheard. 

Today is a great day to be a 
Florida lawyer. I am proud to be one. 
You should be too. 


MiLes McGRANE 


You do not have to be a children’s advocate to act as delegate for a child, nor do you need a 
tremendous amount of experience in this area of law to benefit from attending this seminar. 
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Pitot Lire PusHED ERISA’s 
PREEMPTION PENDULUM TO THE Top 


OF Irs ARc, BuT DIDN’T SUSPEND 
THE LAW OF GRAVITY 


by Jason S. Mazer 


ongress’ stated purpose for enacting the Em- 
ployee Retirement Income Security Act of 
1974, 29 U.S.C. §1001 et seq. (ERISA), was to 
“protect .. . participants in employee benefit 
plans and their beneficiaries, ... by establishing stan- 
dards of conduct, responsibility, and obligation for fidu- 
ciaries of employee benefit plans, and by providing for 
appropriate remedies, sanctions, and ready access to the 
federal courts.”! Following the U.S. Supreme Court’s de- 
cision in Pilot Life Insurance Co. v. Dedeaux, 481 U.S. 41 
(1987), the vast majority of lower courts have held state 
bad faith laws preempted by ERISA. This landmark de- 
cision removed the spectre of extracontractual damages 
as a remedy for bad faith conduct on the part of ERISA 
plan insurers, dramatically altering the remedies avail- 
able to policyholders in disputes with group health and 
disability insurers. This federal statute has also been 
employed by health maintenance organizations (HMOs) 
to preempt state causes of action for medical negligence, 
while providing no corresponding federal remedy permit- 
ting an award of compensatory damages.” Recent deci- 
sions by the Supreme Court and, the author suspects, 
the proliferation of unprincipled claims handling result- 
ing from the judicial insulation of the insurance indus- 
try from state bad faith claims (and their associated 
extracontractual remedies) have led some lower courts 
to reevaluate ERISA’s preemptive reach. This article will 
plumb the current ERISA preemption landscape and con- 
clude with an examination of Florida’s unique “bad faith” 
statute. We begin, however, with some generally appli- 
cable principles. 
Preemption, for the moment, depends upon 1) the field 
of operation of the particular state bad faith law, 2) its 
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effect on risk pooling, and 3) whether the law duplicates 
a cause of action available under ERISA or provides dif- 
ferent or additional remedies for ERISA-protected rights. 
These guidelines were derived from both ERISA’s express 
preemption provisions and any implied preemption ac- 
complished by the “exclusivity” of ERISA’s civil enforce- 
ment scheme. 


Express Preemption: A Study in 
Congressional Drafting & Judicial Vacillation 

Whether a state law is subject to express preemption 
under ERISA requires analysis of three statutory provi- 
sions: 29 U.S.C. §1144(a) (“preemption clause”); 29 U.S.C. 
§1144(b)(2)(A) (“saving clause”); and 29 U.S.C. 
§1144(b)(2)(B) (“deemer clause”). These provisions oper- 
ate as follows: If a state law “relates to” employee ben- 
efit plans, it is preempted by ERISA’s broad preemption 
clause. The saving clause, in turn, excepts from preemp- 
tion state laws that “regulate insurance.” Finally, the 
deemer clause makes clear that a state law that “pur- 
ports to regulate insurance” cannot deem an employee 
benefit plan to be an insurance company. Pilot Life, 481 
US. at 45. 

Following more than a decade of judicial experimen- 
tation concerning the scope of the saving clause, a unani- 
mous Supreme Court in UNUM Life Ins. Co. of America 
v. Ward, 526 U.S. 358 (1999), again sought to “clarify” 
the framework for determining whether a state law “regu- 
lates insurance” and thus escapes preemption under 
ERISA’s saving clause. This framework, which the Court 
drew from earlier decisions, required resolution of 
whether, from a “common-sense view of the matter,” the 
contested state law regulates insurance. Ward, 526 U.S. 


bs 
| 
{ 
j 
| 
i 


Joe McFadden 
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A unanimous Supreme Court in Ward sought 


to “clarify” the framework for determining 
whether a state law “regulates insurance” 
and thus escapes preemption under 


ERISA‘s saving clause. 


at 367, citing Metropolitan Life Ins. 
Co. v. Massachusetts, 471 U.S. 724, 
740 (1985). A state law that “con- 
trols the terms of the insurance re- 
lationship” by “homing in” on the 
insurance industry (rather than 
merely having an impact on that 
industry) regulates insurance as a 
matter of common sense. Ward, 526 
US. at 368. 

This common sense conclusion, 
said Ward, is next verified by deter- 
mining whether the state law regu- 
lates the “business of insurance” 
within the meaning of the 
McCarran-Ferguson Act, 15 U.S.C. 
§1011 et seq. Whether a particular 
practice falls within the “business 
of insurance” required consideration 
of the following three criteria: 
First, whether the practice has the ef- 
fect of transferring or spreading a 
policyholder’s risk; second, whether the 
practice is an integral part of the policy 
relationship between the insurer and 
the insured; and third, whether the prac- 


tice is limited to entities within the in- 
surance industry. 


Metropolitan Life, 471 U.S. at 743 
citing Union Labor Life Ins. Co. v. 
Pireno, 458 U.S. 119, 129 (1982). 
Ward, however, announced for the 
first time that a state law need not 
satisfy all three McCarran-Ferguson 
factors in order to verify the com- 
mon sense conclusion that it regu- 
lates insurance for purposes of 
ERISA’s saving clause. Ward, 526 
US. at 373. Ward cast the three fac- 
tors as “guideposts” or “consider- 
ations to be weighed.” Jd. The Su- 
preme Court in Ward thus 
reinvigorated the saving clause, pre- 
sumed dead by many lower courts 
after Pilot Life, by reiterating its 
earlier declination to impose “any 
limitation on the saving clause be- 
yond those Congress imposed in the 
clause itself and in the ‘deemer 
clause’ which modifies it.” Metro- 
politan Life, 471 US. at 746.° 
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Ward’s “clarification” was short- 
lived. It seems that eons have 
passed since this Court could claim 
a “strict constructionist” moniker, so 
perhaps it was no surprise when it 
(again) reconfigured ERISA saving 
clause analysis in Kentucky Associa- 
tion of Health Plans, Inc. v. Miller, 
123 S. Ct. 1471 (2003). Miller in- 
volved a challenge to Kentucky’s 
“Any Willing Provider” (AWP) stat- 
utes, which prohibit a health insurer 
or health benefit plan from discrimi- 
nating against any local provider 
willing to meet the terms and con- 
ditions for participation established 
by the health insurer. Id. at 1473- 
74. The HMOs challenged the Ken- 
tucky laws because they impair the 
HMOs’ ability to limit the number 
of providers with access to their net- 
works, and thus their ability to of- 
fer high patient volume as the quid 
pro quo for the discounted rates that 
network membership entails. Id. at 
1474. The Supreme Court granted 
certiorari to decide whether ERISA 
preempts these AWP statutes. 

Speaking for another unanimous 
Supreme Court in Miller, Justice 
Scalia declared a “clean break” from 
the Court’s prior saving clause ju- 
risprudence and held that for a state 
law to be deemed a “law . . . which 
regulates insurance,” it must now 
satisfy two requirements. First, the 
state law must be specifically di- 
rected toward entities engaged in 
insurance. Id. at 1479. Second, the 
state law must substantially affect 
the risk pooling arrangement be- 
tween the insurer and the insured. 
Id.* Only time will tell whether this 
new test for application of ERISA’s 
saving clause provides the “clear 
guidance” to the lower courts envi- 
sioned by Miller. Id. at 1478. Given 
the ma:ked departure from prior 
saving clause precedent, however, 
Florida courts may now be inclined 


to revisit the issue of ERISA pre- 
emption of F.S. §624.155. In order 
to be saved from preemption, then, 
§624.155 must be “specifically di- 
rected toward entities engaged in 
insurance.” Id. at 1479. 


When Is a State Law 
Specifically Directed 
at the Insurance Industry? 
At first blush, this inquiry seems 
straightforward. The Mississippi 
law of bad faith was held not to be 
saved from ERISA preemption in 
Pilot Life because it was not specifi- 
cally directed at the insurance in- 
dustry, but rather a law of general 
application available in any Missis- 
sippi breach of contract case. Pilot 
Life, 481 U.S. at 51. The Supreme 
Court later advised that a state law 
regulates insurance as a matter of 
common sense where it “controls the 
terms of the insurance relationship” 
by “homing in” on the insurance in- 
dustry. Ward, 526 U.S. at 368.° 
Despite that pronouncement, 
some lower courts have continued 
to rely on Pilot Life to preempt even 
those state bad faith laws codified 
to apply specifically to the insurance 
industry as laws nevertheless 
“rooted in the common law of con- 
tract and tort.” See, e.g., Walker v. 
Southern Co. Svcs., Inc., 279 F.3d 
1289, 1293 (11th Cir. Ala. 2002). 
According to the 11th Circuit, 
Alabama’s bad faith statute® is not 
“specifically directed” at the insur- 
ance industry under the following 
test: 


To determine whether a law is “specifi- 
cally directed” at the insurance indus- 
try, we look at whether the roots of the 
law are “firmly planted” in the general 
principles of the state’s tort and contract 
law, or whether the law sets forth “a rule 
mandatory for insurance contracts, not 
a principle a court may pliably employ 
when the circumstances so warrant.” 


Gilbert v. ALTA Health & Life Ins. 
Co., 276 F.3d 1292, 1297 (11th Cir. 
Ala. 2001) (citations omitted). The 
Gilbert panel then wrote that the 
“roots of the Alabama tort of bad 
faith are found in the Alabama case 
law and common law indicating that 
under certain circumstances a sepa- 
rate and independent duty can arise 
in the context of a contract... , 
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which duty can give rise to a tort 
action separate and independent 
from any action on the contract,” 
rendering the statute sufficiently 
similar to the Mississippi law held 
preempted by ERISA in Pilot Life. 
Gilbert, 276 F.3d at 1297 n.7. 

This reasoning, labored as it may 
be, will nevertheless be employed by 
insurers to target a bad faith stat- 
ute, presumably even one enacted 
as part of a state’s insurance code, 
if that jurisdiction’s common law 
ever recognized a cause of action for 
bad faith breach of contract in a non- 
insurance case. The author suggests, 
however, that this “extension” of Pi- 
lot Life fails to meaningfully address 
whether a particular state law is 
“specifically directed at the insur- 
ance industry,” much less whether 
it regulates insurance, and has ac- 
cordingly been eclipsed by higher 
authority.’ The analysis employed in 
Ward (and blessed by Miller), which 
culminated in the conclusion that 
California’s notice-prejudice rule 
distinctively governs the insurance 
relationship, provides the sounder 
approach.® 

Passing the opportunity to further 
define Miller’s first requirement in 
favor of instruction by analogy, the 
Court provided an example of a 
state law that would “regulate” the 
practice of law and, presumably, is 
specifically directed at the legal pro- 
fession. 


Suppose a state law requires all licensed 
attorneys to participate in 10 hours of 
continuing legal education (CLE) each 
year. This statute “regulates” the prac- 
tice of law—even though sitting through 
10 hours of CLE classes does not consti- 
tute the practice of law—because the 
state has conditioned the right to prac- 
tice law on certain requirements, which 
substantially affect the product deliv- 
ered by lawyers to their clients. 


Miller, 123 S. Ct. at 1477. 

The Court then held the AWP 
statutes to be laws specifically di- 
rected at the insurance industry be- 
cause they impose “conditions on the 
right to engage in the business of 
insurance”: Those who wish to pro- 
vide health insurance in Kentucky 
may not discriminate against any 
willing provider. Id. To be “specifi- 
cally directed at the insurance in- 


dustry,” then, a law must control the 
terms of the insurance relationship 
by homing in on the insurance in- 
dustry, govern the insurance rela- 
tionship distinctively or impose con- 
ditions on the right to engage in the 
business of insurance. Even if 
Florida’s statute satisfies one of 
those criteria, however, it must also 
“substantially affect the risk pool- 
ing arrangement between the in- 
surer and the insured” to be saved 
from preemption. It is to this sec- 
ond requirement that we now turn. 


How Does a State Law 
Substantially Affect 
Risk Pooling? 

Given Miller’s infancy, the law has 
yet to be written on this question. 
Scant guidance is provided by prior 
saving clause precedent, which 
largely ignored the first McCarran- 
Ferguson factor concerning spread- 
ing policyholder risk. Most courts 
confronting the issue of risk-spread- 
ing with regard to a particular state 
law, moreover, favored conclusion 
over analysis; but Miller held that 
a state law need not actually spread 
risk to escape preemption. Miller, 123 
S. Ct. at 1477 n.3. Electing not to 
further distill this requirement, the 
Court instead provided an example 
of a law specifically directed toward 
the insurance industry that never- 
theless fails to affect a risk pooling 
arrangement: 

A state law requiring all insurance com- 
panies to pay their janitors twice the 
minimum wage would not “regulate in- 
surance,” even though it would be a pre- 
requisite to engaging in the business of 
insurance, because it does not substan- 
tially affect the risk pooling arrange- 


ment undertaken by insurer and in- 
sured. 


Miller, 123 S. Ct. at 1477. 

The Court then contrasted this 
hypothetical labor law with the 
AWP statutes at issue, the indepen- 
dent review provisions saved from 
preemption in Moran, and Ward’s 
notice-prejudice rule, concluding 
that these laws all alter the scope 
of permissible bargains and thus 
substantially affect risk pooling. 
Miller, 123 S. Ct. at 1477-78. The 
Court further noted that, like in 
Ward, a state law that dictates to 
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the insurance company the condi- 
tions under which it must pay for 
assumed risk “certainly qualifies as 
a substantial effect on the risk pool- 
ing arrangement between the in- 
surer and the insured.” Jd. at 1477 
n.3. 

In short, Miller’s second require- 
ment is in equal parts elastic and 
opaque, and provides little prin- 
cipled guidance to the lower courts. 
We now know that a state law need 
not alter or control the actual terms 
of insurance policies to be saved. Id. 
at 1477. We are left to wonder, how- 
ever, whether state bad faith laws 
must affect premium calculations, 
impose additional obligations on 
insurers, or prohibit certain insur- 
ance practices in order to affect risk 
pooling.’ Then, of course, how sub- 
stantially must the risk pooling ar- 
rangement be affected? Additional 
litigation over these questions 
doubtless looms, but the Court may 
have provided a convenient short- 
hand when it declared that state 
laws that regulate insurers with 
respect to their insurance practices 
survive ERISA. See Moran, 122 S. 
Ct. at 2159; Miller, 123 S. Ct. at 1475. 

Lest anyone conclude from the 
foregoing that §624.155 is now res- 
cued from preemption under Miller, 
however, a significant hurdle re- 
mains. 


ERISA’S Civil 
Enforcement Scheme 
Preemption of state laws that oth- 
erwise satisfy ERISA’s saving 
clause first hatched, essentially 
without prior evolution, in Pilot 
Life. Dedeaux sued Pilot Life for 
tortious breach of contract, breach 
of fiduciary duties, and fraud in 
the inducement. Pilot Life, 481 U.S. 
at 43. The Supreme Court refined 
the question presented to be 
whether the Mississippi common 
law of bad faith “regulates insur- 
ance” so as to escape preemption 
under ERISA’s saving clause, id. at 
48, and, as discussed above, held 
that Mississippi’s generalized 
common law of bad faith (based on 
the implied-in-law duty of good 
faith and fair dealing) neither 
regulated insurance as a matter of 
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common sense nor upon consider- 
ation of the McCarran-Ferguson 
criteria. Having decided that 
Mississippi’s state law was not 
saved from ERISA preemption, the 
issue was effectively resolved. 

The Court, however, went on to 
discuss “the role of the saving clause 
in ERISA as a whole.” Id. Relying 
on the Reagan Administration’s ar- 
gument as amicus curiae for the 
United States, the Supreme Court 
concluded that ERISA’s civil en- 
forcement provisions are the exclu- 
sive vehicle for actions by ERISA 
plan participants and beneficiaries 
for relief afforded by ERISA. 


Under the civil enforcement provisions 
of §502(a), a plan participant or benefi- 


ciary may sue to recover benefits due 
under the plan, to enforce the 
participant’s rights under the plan, or 
to clarify rights to future benefits. Re- 
lief may take the form of accrued ben- 
efits due, a declaratory judgment on 
entitlement to benefits, or an injunction 
against a plan administrator’s improper 
refusal to pay benefits. 


Pilot Life, 481 U.S. at 53. See also 
29 U.S.C. §1132(a).'° 

Pilot Life thus established 
(whether in obiter dictum seems 
much in dispute) that state causes 
of action permitting remedies not 
found in ERISA are preempted by 
ERISA’s civil enforcement provision 
even if the denial was made in bad 
faith. Most courts then tolled the 
death knell for state bad faith 


claims against ERISA plan insur- 
ers—until Ward began a resurrec- 
tion. 

In Ward, the Supreme Court spe- 
cifically referenced its prior “discus- 
sion” of the preemptive force of 
ERISA’s civil enforcement provision. 
In its famous footnote 7, the Court 
characterized the cause of action at 
issue in Pilot Life as one for “bad 
faith breach of contract,” a law not 
specifically directed to the insurance 
company and, accordingly, not saved 
from ERISA preemption. The Court 
also noted that the (new) solicitor 
general, as amicus curiae for the 
U.S. in support of Ward and by now 
a Clinton appointee,'! qualified the 
argument upon which the Supreme 
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Preemption of state laws that otherwise 


satisfy ERISA’s saving clause first 
hatched, essentially without prior 


evolution, in Pilot Life. 


Court relied for that aspect of Pilot 
Life. 

Noting that LMRA §301 does not con- 
tain any statutory exception analogous 
to ERISA’s insurance savings provision, 
the Solicitor General now maintains 
that the discussion of §502(a) in Pilot 
Life does not in itself require that a state 
law that regulates insurance, and so 
comes within the terms of the savings 
clause, is nevertheless preempted if it 
provides a state law cause of action or 
remedy. (Internal citations and quota- 
tions omitted) 


Ultimately the scope of “502(a)’s 
preemptive force” was left unre- 
solved because Ward sued for ben- 
efits under ERISA, not state law, 
and a definitive answer was never 
required. The Court’s foreshadowing 
of a possible retreat from Pilot Life’s 
“second holding,” however, could 
hardly have been irrelevant. 

More recently, in Moran, the 
Court rejected the HMO’s conten- 
tion that Illinois’ independent re- 
view law, though arguably regulat- 
ing insurance, was nevertheless 
preempted because it impermissibly 
conflicted with ERISA’s exclusive 
remedial scheme. Summarizing its 
prior decisions concerning the pre- 
emptive reach of ERISA’s civil en- 
forcement provision, the Court reit- 
erated its concern that additional 
state claims or remedies for recov- 
ery of contractual benefits remain 
unavailable so as to avoid expand- 
ing the potential liability imposed 
upon employers beyond ERISA’s re- 
medial scheme. 

The enquiry into state processes alleged 
to “supplemen|t] or supplan|[t]” the fed- 
eral scheme by allowing beneficiaries “to 
obtain remedies under state law that 
Congress rejected in ERISA” has, up to 
now, been more straightforward than it 
is here. The first case touching on the 
point did not involve preemption at all; 
it arose from an ERISA beneficiary’s re- 
liance on ERISA’s own enforcement 
scheme to claim a private right of ac- 
tion for types of damages beyond those 


expressly provided. We concluded that 
Congress had not intended causes of ac- 
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tion under ERISA itself beyond those 
specified in §1132(a). Two years later we 
determined in Metropolitan Life Ins. Co. 
v. Taylor that Congress had so completely 
preempted the field of benefits law that 
an ostensibly state cause of action for 
benefits was necessarily a “creature of 
federal law” removable to federal court. 
Russell and Taylor naturally led to the 
holding in Pilot Life that ERISA would 
not tolerate a diversity action seeking 
monetary damages for breach generally 
and for consequential emotional distress, 
neither of which Congress had authorized 
in §1132(a). These monetary awards were 
claimed as remedies to be provided at the 
ultimate step of plan enfercement, and 
even if they could have been character- 
ized as products of “insurance regula- 
tion,” they would have significantly ex- 
panded the potential scope of ultimate 
liability imposed upon employers by the 
ERISA scheme. 

Moran, 122 S. Ct. at 2166 (internal 
citations omitted). 

The Court also expressly acknow]l- 
edged that it had not yet encountered 
a forced choice between the exclusive 
federai remedies provided by ERISA 
and the reservation of the business 
of insurance to the states, but sug- 
gested that the state insurance regu- 
lation would lose out if it allows plan 
participants “to obtain remedies .. . 
that Congress rejected in ERISA.” 
Moran, 122 S. Ct. at 2165. The un- 
derlying rationale for the Court’s 
reticence to allow additional rem- 
edies for bad faith benefit denials— 
limiting employer liability to induce 
them to offer group insurance to 
their employees—does not support 
preemption of those state laws that 
satisfy ERISA’s saving clause. These 
laws must be specifically directed at 
the insurance industry and are al- 
ready prohibited, by dint of the 
deemer clause, from applying to em- 
ployers or welfare benefit plans. In- 
surers are simply left to be regulated 
by the states with respect to their 
insurance practices. If Moran’s dicta 
is someday turned into holding, how- 
ever, state bad faith laws saved from 
express preemption as laws regulat- 


ing insurance may nevertheless be 
preempted if they merely provide ad- 
ditional remedies for a bad faith de- 
nial of benefits.’* Given the forego- 
ing obstacles, including the 11th 
Circuit’s apparent eagerness to 
thwart the intended deterrence ac- 
complished by state bad faith laws, 
does hope remain for Florida 
insureds seeking to secure more bal- 
anced treatment from ERISA-plan 
insurers than that accorded in the 
days since Pilot Life? 


Florida’s Private Right 
of Action for Specified 
Violations of its UITPA 

Florida was the first state to leg- 
islatively open the Unfair Insurance 
Trade Practices Act (UITPA) to pri- 
vate enforcement and, in the inter- 
vening years, has not been shy about 
statutory innovation. While Florida 
has recognized a common law cause 
of action for insurer bad faith in third 
party cases since 1938, its courts con- 
sistently refused to extend bad faith 
to first party cases." Insureds in first 
party cases were not given access to 
extracontractual remedies until the 
1982 enactment of §624.155. The 
statute is referred to colloquially as 
the bad faith statute, but its actual 
title is “Civil Remedy.” Florida’s stat- 
ute has two central elements: a gen- 
eralized “failure to settle” provision 
found in §624.155(1)(b)1, and the 
creation, in §624.155(1)(a)1, of a pri- 
vate right of action for violation of 
selected portions of Florida’s UITPA 
that had been part of Florida’s in- 
surance code since 1974. In short- 
hand, (1)(b) and (1)(a) actions. 

The insurance code provisions 
subject to private enforcement via 
(1)(a) regulate insurers (not employ- 
ers or benefit plans) by prohibiting 
(or mandating) certain conduct. Sig- 
nificantly, the obligations imposed 
upon insurers under these state 
laws are entirely distinct from the 
question of an insurer’s liability for 
contractual benefits or any other 
substantive aspect of ERISA. 

The statutes operate in tandem as 
follows: 

624.155. Civil Remedy 
(1) Any person may bring a civil action 


against an insurer when such person is 
damaged: 


x 
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(a) By a violation of any of the following 
provisions by the insurer: 
1. Section 626.9541(1)(i), (0), or (x) 
* 


(3) Upon adverse adjudication at trial 
or upon appeal, the insurer shall be li- 
able for damages, together with court 
costs and reasonable attorney’s fees in- 
curred by the plaintiff. 

(4) No punitive damages shall be 
awarded under this section unless the 
acts giving rise to the violation occur 
with such frequency as to indicate a gen- 
eral business practice and these acts are: 

(a) Willful, wanton, and malicious; 

(b) In reckless disregard for the 
rights of any insured; or 

(c) In reckless disregard for the rights 
of a beneficiary under a life insurance 
contract. 

* 

626.9541. Unfair Methods of Competi- 
tion and Unfair or Deceptive Acts or 
Practices defined 

(1) Unfair methods of competition and 
unfair or deceptive acts—The following 
are defined as unfair methods of com- 
petition and unfair or deceptive acts or 
practices: 

(i) Unfair claim settlement practices— 

1. Attempting to settle claims on the 
basis of an application, when serving as 
a binder or intended to become a part of 
the policy, or any other material docu- 
ment which was altered without notice 
to, or knowledge or consent of, the in- 
sured; 

2. A material misrepresentation 
made to an insured or any other person 
having an interest in the proceeds pay- 
able under such contract or policy, for 
the purpose and with the intent of ef- 
fecting settlement of such claims, loss, 
or damage under such contract or policy 
on less favorable terms than those pro- 
vided in, and contemplated by, such con- 
tract or policy; or 

3. Committing or performing with 
such frequency as to indicate a general 
business practice any of the following: 

a. Failing to adopt and implement 
standards for the proper investigation 
of claims; 

b. Misrepresenting pertinent facts or 
insurance policy provisions relating to 
coverages at issue; 

c. Failing to acknowledge and act 
promptly upon communications with re- 
spect to claims; 

d. Denying claims without conduct- 
ing reasonable investigations based 
upon available information; 

e. Failing to affirm or deny full or 
partial coverage of claims, and, as to 
partial coverage, the dollar amount or 
extent of coverage, or failing to provide 
a written statement that the claim is 
being investigated, upon the written 
request of the insured within 30 days 
after proof-of-loss statements have been 
completed; 

f. Failing to promptly provide a rea- 
sonable explanation in writing to the 
insured of the basis in the insurance 
policy, in relation to the facts or appli- 


cable law, for denial of a claim or for the 
offer of a compromise settlement; 

g. Failing to promptly notify the in- 
sured of any additional information nec- 
essary for the processing of a claim; or 

h. Failing to clearly explain the na- 
ture of the requested information and 
the reasons why such information is 
necessary.’° 


Pre-Ward!/ Miller Decisions 
Within the 11th Circuit 

A panel of the 11th Circuit first 
considered the applicability of 
ERISA’s saving clause to FS. 


§624.155 in Anschultz v. Connecti- 
cut General Life Ins. Co., 850 F.2d 
1467 (11th Cir. 1988). Anschultz, 
decided immediately in the wake of 
Pilot Life, involved a claim for 
wrongful denial of long term disabil- 
ity benefits under a group insurance 
policy. Id. at 1467. Anschultz sought 
benefits allegedly due under the 
plan as well as compensatory and 
punitive damages, interest, and at- 
torneys’ fees under F‘S. §624.155. Id. 
at 1467-68. Conceding that 
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§624.155 arguably regulates insur- 
ance as a matter of common sense, 
the Anschultz court nevertheless 
ruled that the statute failed to sat- 
isfy all of the McCarran-Ferguson 
factors and accordingly fell outside 
ERISA’s saving clause. Id. at 1469. 

The 11th Circuit next examined 
the relationship between Florida’s 
insurance statutes and ERISA’s sav- 
ing clause in Swerhun v. Guardian 
Life Ins. Co. of America, 979 F.2d 195 
(11th Cir. 1992). Swerhun brought 
suit alleging breach of contract and 
bad faith denial of benefits under an 
ERISA plan, id. at 196, and argued 
that her breach of contract claim 
was saved from ERISA preemption 
because Guardian’s denial of ben- 
efits for chiropractic care violated 
FS. §627.419. This court recognized 
that F.S. §627.419 (declaring that 
insurance policies must be con- 
strued to include coverage for chi- 
ropractic services) “may very well be 
a law regulating insurance,” but 
held the Florida law irrelevant to 
Swerhun’s breach of contract claim 
because no private right of action 
existed for the violation and, more- 
over, Guardian’s policy covered chi- 
ropractic services. Jd. at 198. Ex- 
pressly relying on Anschultz’ 
requirement that all three 
McCarran-Ferguson factors be sat- 
isfied, this court simply restated its 
prior conclusion that §624.155 is not 
a law regulating insurance, thus fell 
outside of ERISA’s saving clause, 
and was preempted. Id. at 199.'° 
Ward and Miller have rendered 
these decisions ripe for reconsidera- 
tion by the 11th Circuit. 


Post-Miller Analysis 
Assuming arguendo_ that 
§624.155 and the incorporated pro- 
visions of the UITPA “relate to” 
employee welfare benefit plans and 
are expressly preempted, there can 
be little doubt that these statutes 
are both specifically directed at in- 
surers because they impose condi- 
tions on the right to engage in the 
business of insurance in Florida and 
that they substantially affect risk 
pooling agreements because they 
dictate to the insurance company 
the specific duties owed to its 


insureds. Simply put, the statutes 
regulate insurers with respect to 
their insurance practices and should 
accordingly be saved from express 
preemption. Under a traditional 
conflict (as opposed to field) preemp- 
tion analysis, these state laws would 
not interfere with ERISA’s primary 
goal of protecting plan participants 
and beneficiaries, but rather would 
supplement federal remedies avail- 
able only against insurance compa- 
nies for unfair conduct. Gerosa v. 
Savasta & Co., Inc., 2003 U.S. App. 
LEXIS 9558 (2d Cir. N.Y.); see also 
Humana, Inc. v. Forsyth, 525 U.S. 
299 (1999). 

Florida’s insurance regulations 
thus present the “forced choice” de- 
scribed in Moran’s dicta. Neither 
ERISA’s text nor sound public policy, 
however, permit ERISA’s civil en- 
forcement provision to trump the 
saving clause with respect to state 
laws regulating insurers. Courts 
would not be permitting remedies 
“that Congress rejected in ERISA” 
because the substantive violation by 
the insurance company is distinct 
from a claim for contractual benefits 
for which ERISA provides relief. 
Surely, Congress could not have in- 
tended to preempt state insurance 
laws (which the statute expressly 
saves) by fashioning a federal reme- 
dial scheme, however exclusive, that 
has nothing whatsoever to do with 
the state’s regulation of insurance 
carriers. Such a construction defies 
logic and draws no support from the 
text or underlying purpose of the 
federal law. The usual argument ad- 
vanced by ERISA-plan insurers in 
favor of implied preemption—that 
insurers will pass along the costs of 
extracontractual liability in the 
form of higher premiums thereby 
discouraging employers from offer- 
ing group insurance—is really no 
more than a compendium of well- 
varnished conclusions. Probably 
more persuasive is the thesis that 
competition in the marketplace will 
lead employers to obtain insurance 
at lower premiums from insurers 
who do not engage in unfair or bad 
faith conduct,'’ but absent empiri- 
cal evidence the courts may continue 
to choose the approach that best 
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suits their conclusion. 

Nor would the dichotomy between 
an initial claim for contractual ben- 
efits under ERISA and subsequent 
a cause of action under §624.155 
require a novel approach, because 
settled Florida law requires that a 
first party coverage case—the sort 
of claim subject to ERISA preemp- 
tion—must be resolved in the 
insured’s favor before a cause of ac- 
tion under §624.155 even arises. See 
Blanchard v. State Farm, 575 So. 2d 
1289 (Fla. 1991). Put another way, 
until the first party insurer’s con- 
tractual liability is established, a 
cause of action does not exist under 
§624.155. Vest v. Travelers Ins. Co., 
753 So. 2d 1270, 1275 (Fla. 2000).'® 
Florida’s scheme thus ensures that 
insurance carriers are not exposed 
to extracontractual liability in the 
absence of first party coverage. 
ERISA claims for benefits would 
thus parallel a standard first party 
coverage case. 


Conclusion 

ERISA’s text does not support any 
implied preemption of state insur- 
ance laws, like Florida’s, that sat- 
isfy the saving clause. Moran’s an- 
ticipatory dicta is simply wrong as 
a matter of statutory construction 
and public policy.'* The creative ar- 
guments employed by ERISA-plan 
insurers to a receptive federal judi- 
ciary have transformed a consumer 
protection statute into a shield 
against extracontractual liability. 
The sometimes severe abuses that 
have ensued, however, have resulted 
in a proliferating number of federal 
court decisions either refusing to 
preempt state law bad faith claims 
or lamenting an alternative.’ The 
11th Circuit has not, post Ward, con- 
sidered ERISA preemption of 
§624.155 in any reported decision.”! 
The question accordingly remains 
open in this circuit and continuous 
unreasonable conduct by ERISA 
plan insurers may be the force that 
causes the pendulum’s swing to 
pause and change direction. U 


1 See Pilot Life Ins. Co. v. Dedeaux, 481 
US. 41, 44 (1987); §2, 29 U.S.C. §1001(b). 
2 See, e.g., Difelice v. Aetna U.S. 
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Healthcare, 2003 WL 22346402, *10 (3d 
Cir. Pa.). 

3 The Court in Metropolitan Life first 
recognized the distinction between in- 
sured and uninsured (self-funded) plans, 
leaving the former open to indirect regu- 
lation by state insurance laws while the 
latter are not, but concluded that in so 
doing it was merely giving life to the 
distinction created by Congress in the 
deemer clause. Metropolitan Life, 471 
US. at 747. 

* The Court also provided some addi- 
tional guidance: A state law need not al- 
ter or control the actual terms of an in- 
surance policy nor spread the 
policyholder’s risk within the meaning 
of the first McCarran-Ferguson factor to 
fall within the saving clause. Miller, 123 
S. Ct. at 1477. 

5 The Court has now recognized that 
this “common sense” inquiry rendered 
superfluous the third McCarran- 
Ferguson factor, which required the 
state law to be “limited to the insurance 
industry.” Miller, 123 S. Ct at 1478 n.4. 

6 Alabama’s codification of its bad faith 
law provides, in relevant part: “No in- 
surer shall, without just cause, refuse 
to pay or settle claims arising under cov- 
erages provided by its policies in this 
state and with such frequency as to in- 
dicate a general business practice in this 
state.” ALA. Cope §27-12-24 (2001). 

* Additional support for this conclu- 
sion is found in the two most recent Su- 
preme Court decisions on the issue. See 
Rush Prudential HMO, Inc. v. Moran, 
122 S. Ct. 2151, 2159 (2002) (“Although 
this is not the place to plot the exact pe- 
rimeter of the saving clause, it is gener- 
ally fair to think of the combined ‘com- 
mon sense’ and McCarran-Ferguson 
factors as parsing the ‘who’ and the 
‘what’: when insurers are regulated with 
respect to their insurance practices, the 
state law survives ERISA.”) (emphasis 
supplied). The emphasized portion of the 
above quotation was again endorsed by 
the Court in Miller. Miller, 123 S. Ct. at 
1475. 

* The Mississippi bad faith law at is- 
sue in Pilot Life would, of course, still 
fail this test. 

® See, e.g., Elliot v. Fortis Benefits Ins. 
Co., 337 F.3d 1138, 1145 (9th Cir. 2003) 
(recognizing that concept of “risk pool- 
ing” is broader than “risk spreading” and 
determining that Montana’s UTPA al- 
locates risk); Rosenbaum v. Unum Life 
Ins. Co., 2003 WL 22078557 (E.D. Pa.) 
(concluding that Pennsylvania’s “bad 
faith” statute substantially affects the 
risk pooling arrangement); but see 
Kidneigh v. Unum Life Ins. Co. , 2003 WL 
22273320 (10th Cir. Colo.) (Two judges 
on the panel concluding that Colorado’s 
cause of action for bad faith fails to sat- 
isfy Miller’s second requirement, while 
remaining judge concluded that the 
state law satisfied ERISA’s saving 
clause). 

10 ERISA’s civil enforcement provision, 
29 U.S.C. §1132(a) provides in relevant 
part: 


“A civil action may be brought— 
“(h) by a participant or benefi- 
ciary— 

* 
“(B) to recover benefits due to him un- 
der the terms of his plan, to enforce his 
rights under the terms of the plan, or to 
clarify his rights to future benefits un- 
der the terms of the plan; 
“(2) by the Secretary, or by a participant, 
beneficiary or fiduciary for appropriate 
relief under section 1009 of this title 
{breach of fiduciary duty]; 
“(3) by a participant, beneficiary, or fi- 
duciary (A) to enjoin any act or practice 
which violates any provision of this sub- 
chapter or the terms of the plan, or (B) 
to obtain other appropriate equitable 
relief (i) to redress such violations or (ii) 
to enforce any provisions of this sub- 
chapter or the terms of the plan;” 

‘| The concept that the Supreme Court 
is willing to alter the law of the land to 
comport with the changing fashion of 
political administrations is probably 
worth a few chapters itself, but exceeds 
the scope of inquiry of this article. 

That concern may explain, however, 
the Court’s choice to narrowly construe 
the “other appropriate equitable relief” 
available to plan participants and ben- 
eficiaries under ERISA in suits against 
plan fiduciaries to mean only relief typi- 
cally available in equity in the days of a 
divided bench. See Great West Life & 
Annuity Ins. Co. v. Knudson, 534 U.S. 204 
(2002). 

‘3 Though beyond the scope of this ar- 
ticle, an increasing number of U.S. cir- 
cuit courts of appeal are narrowing the 
scope of state laws that “relate to” em- 
ployee benefit plans, triggering express 
preemption, and holding that implied 
preemption under 502(a) of alternative 
state remedies exists only where those 
remedies “interfere with central ERISA 
purposes.” See, e.g., Gerosa v. Savasta & 
Co., Inc., 2003 U.S. App. LEXIS 9558 (2d 
Cir. (N.Y.)) and cases cited therein. For 
an informative discussion of 15 pre- 
Miller arguments against implied pre- 
emption of state bad faith laws other- 
wise saved from express preemption, see 
Donald T. Bogan, Saving State Law Bad- 
Faith Claims from Preemption, TRIAL 
MacazinE 52-58 (April 2003). 

\ Efforts to secure a judicial evolution 
of a first party bad faith tort failed, 
whether founded on UITPA or third 
party grounds, in Cycle Dealers Ins. Inc. 
v. Bankers Ins. Co., 394 So. 2d 1123 (Fla. 
5th D.C.A. 1981); Coira v. Florida Medi- 
cal Assoc., 429 So. 2d 23 (Fla. 3d D.C.A. 
1982); Shupak v. Allstate Ins. Co., 367 
So. 2d 1103 (Fla. 3d D.C.A. 1979); Mid- 
west Mutual Ins. Co. v. Brasecker, 311 
So. 2d 817 (Fla. 3d D.C.A. 1975), cert. 
denied 327 So. 2d 31 (Fla. 1976); and 
Baxter v. Royal Indemnity Co., 285 So. 
2d 652 (Fla. 1st D.C.A. 1973), cert. dis- 
charged, 317 So. 2d 725 (Fla. 1975). In 
Smith v. Standard Guaranty Ins. Co., 
435 So. 2d 848, 849 (Fla. 2d D.C.A. 1983), 
the court held: “At best, Standard’s han- 
dling of Smith’s claim was bungling and 


arbitrary. In any event, it was suffi- 
ciently callous that a jury would be jus- 
tified in concluding that Standard was 
guilty of bad faith. However, our Florida 
courts have consistently held that a suit 
for punitive damages will not lie against 
an insurance company for bad faith in 
failing to pay a first party claim.” 

'S Section 626.9541(1)(0) concerns ille- 
gal dealings in premiums and 
626.9541(1)(x) addresses unlawful rea- 
sons for a carrier’s refusal to insure. 

‘6 Various district courts within Florida 
have parroted this conclusion. See, e.g., 
Chilton v. Prudential Ins. Co. of Amer., 
124 F. Supp. 2d 673 (M.D. Fla. 2000); 
Bridges v. Provident Life & Acc. Ins. Co., 
121 F. Supp. 2d 1369 (M.D. Fla. 2000); 
and Chiroff v. Life Ins. Co. of North 
Amer., 142 F. Supp. 2d 1360 (S.D. Fla. 
2000). 

7 Bogan, supra note 13, at 57-58. 

‘8 In certain types of cases not appli- 
cable here, the extent of the plaintiff’s 
damages must also be determined. See 
Blanchard, 575 So. 2d 1289. 

1° The Supreme Court’s treatment of 
this issue starkly illustrates the danger 
of “judicial legislating” under the guise 
of statutory construction. An equally cre- 
ative example of this Court reaching out 
to protect business interests (especially 
insurers), which have ample influence 
with the legislative and execute 
branches of government, is State Farm 
Mut. Auto Ins. Co. v. Campbell, 123 S. 
Ct. 1513 (2003). 

20 See, e.g., Difelice v. Aetna U.S. 
Healthcare, 2003 WL 22346402, *10 (3d 
Cir. Pa.) (concurring judge writing sepa- 
rately “to add my voice to the rising ju- 
dicial chorus urging that Congress and 
the Supreme Court revisit what is an 
unjust and increasingly tangled ERISA 
regime. ) 

“1 Tt was presented with an opportunity 
to confront this question in Chilton v. 
Prudential Ins. Co. of America, Case No. 
01-10362, but elected not to decide 
whether the Florida statutes escaped 
preemption even though the magistrate 
judge and district court disagreed on the 
issue. See Chilton, 124 F. Supp. 2d 673 
(M.D. Fla. 2000). The author’s firm ap- 
peared before the 11th Circuit as coun- 
sel for amicus curiae, the Academy of 
Florida Trial Lawyers. 
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Facing Judgment Day— 


Preparing Yourself and Your Client for 


an Appearance Before a Health Care 
Licensing Board on Disciplinary Matters 


by Richard J. Shoop 


f defending a health care practitioner before his or 

her respective licensing board (“the board” or 

“boards”) in Florida is not a routine occurrence for 

you, the task may appear quite daunting. Where do 
you begin? Like most every task in law, the key to suc- 
cess lies in preparation. The right preparation can make 
your client’s appearance before the board bearable. This 
article will provide some general background informa- 
tion on how the disciplinary process for boards works, as 
well as some suggestions for preparing yourself and your 
client for an appearance before the board on a disciplin- 
ary matter. 


Overview of Licensure Disciplinary Process 

FS. §20.43 charges the Department of Health with 
“(rlegulat{ing] health practitioners, to the extent autho- 
rized by the Legislature, as necessary for the preserva- 
tion of the health, safety, and welfare of the public.”' The 
Division of Medical Quality Assurance (MQA) was es- 
tablished under the department to fulfill this charge, and 
is currently responsible for approximately 50 different 
health care professions in Florida.” Most health care pro- 
fessions in Florida are regulated by boards, whose mem- 
bers are appointed by the governor for four-year terms, 
and confirmed by the Senate.* These boards are composed 
of members who are licensed in the respective health 
care profession and consumer members.‘ Boards make 
rules regarding the practice and regulation of their pro- 
fession, make decisions on applications for licensure, and 
make determinations in disciplinary cases.’ For those 
health care professions that are not governed by a board, 
the department assumes these duties. This article will 
deal exclusively with issues surrounding board appear- 
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ances, as you will most likely be representing a licensee 
who is regulated by a board. 

Since July 1, 2002, MQA has taken an active role in 
providing consumer complaint, investigative, and 
prosecutorial services for the department.° These services 
are divided among the consumer services unit, the in- 
vestigative services unit, and the prosecution services 
unit. Typically, all complaints against health care prac- 
titioners are received by the consumer services unit, 
which will initiate the investigation of legally sufficient 
complaints. A complaint is legally sufficient ifit contains 
ultimate facts showing the subject of the complaint has 
violated F.S. Ch. 456, any of the practice acts relating to 
the professions regulated by the department, or any rule 
adopted by the department or a board.’ If more informa- 
tion is needed, the complaint may be transferred to one 
of 11 field offices under the investigative services unit 
for further investigation and collection of evidence, such 
as medical records. 1e department will notify the sub- 
ject of the complaint’ and provide the subject an oppor- 
tunity to submit a response. After a thorough investiga- 
tion, the complaint is forwarded to the prosecution 
services unit where an attorney reviews the file and rec- 
ommends either dismissal or the filing of an adminis- 
trative complaint.’ F.S. Ch. 456 mandates that the de- 
partment make a final recommendation to a probable 
cause panel on the complaint within six months of its 
receipt. Failure by the department to comply with the 
six-month time period constitutes “harmless error in any 
subsequent disciplinary action unless a court finds that 
either the fairness of the proceeding or the correctness of 
the action may have been impaired by a material error in 
procedure or a failure to follow prescribed procedure.”'® 
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The Division of Medical Quality Assurance 
was established under the Department of 
Health and is currently responsible for 
regulating approximately 50 different 
health care professions in Florida. 


The attorney’s recommendation is 
then presented to the probable 
cause panel of the board. Probable 
cause panels are composed of at 
least two members, as required by 
statute, and the larger boards often 
have more than one probable cause 
panel.'! A probable cause panel 
must include a present board mem- 
ber, a former or present board mem- 
ber, and a former or present con- 
sumer member, if one is available, 
willing to serve, and authorized by 
the board chair to do so.” The prob- 
able cause panel is given a copy of 
the department’s complete investi- 
gative file, any expert opinions ob- 
tained by the department, and the 
subject’s response to the complaint, 
if one was submitted. The depart- 
ment is required to furnish a copy 
of these materials to the subject of 
the complaint upon written request 
if the department is recommending 
a finding of probable cause, or if the 
subject of the complaint waives con- 
fidentiality.'’ After a review of the 
materials supplied by the depart- 
ment, the probable cause panel 
makes the ultimate determination 
of whether a complaint should be 
closed or an administrative com- 
plaint filed.‘ A decision to either 
find probable cause on a complaint 
or to dismiss it must be made by a 
majority vote of the probable cause 

If the panel does not find probable 
cause, the complaint is closed and 
remains confidential.'® If the prob- 
able cause panel determines that 
probable cause exists to go forward 
with a complaint, then an adminis- 
trative complaint is filed with the 
agency clerk for the department, 
and becomes public 10 days after 
probable cause is found.'’ The ad- 
ministrative complaint is then 
served on the subject, usually by 
personal service or by certified 


mail,'* and the subject has 21 days”® 
to respond. 

If the subject disputes any alle- 
gation of material fact in the admin- 
istrative complaint, he may request 
a formal evidentiary hearing before 
an administrative law judge as- 
signed by the division of adminis- 
trative hearings, as provided for in 
F.S. §120.57(1). These evidentiary 
hearings are similar to bench tri- 
als.”° The Florida Rules of Evidence 
apply with one key exception. Hear- 
say is allowed, but an administra- 
tive law judge cannot make a find- 
ing of fact or conclusion of law based 
solely on hearsay without some 
other form of supporting evidence, 
unless the hearsay would be other- 
wise admissible.”' After conducting 
the evidentiary hearing, including 
taking testimony and receiving 
documentary evidence, the tran- 
script will be filed and the parties 
will be given a certain period of time 
in which to submit proposed recom- 
mended orders incorporating pro- 
posed findings of fact and conclu- 
sions of law based on the evidence 
presented to the administrative law 
judge.”* The administrative law 
judge will then enter a recom- 
mended order that is presented to a 
board for final action. The parties 
are given 15 days after the filing of 
the recommended order in which to 
submit written exceptions that will 
be considered by the board, along 
with the recommended order, in de- 
termining the final disposition of 
the case.”° 

If the subject does not dispute any 
allegation of material fact in the ad- 
ministrative complaint, he may re- 
quest an informal hearing before the 
board, as provided for in F.S. 
§120.57(2). The subject does not con- 
test any material facts in an infor- 
mal hearing, and is only allowed to 
offer mitigation for the board’s con- 
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sideration in determining the appro- 
priate penalty. 

Regardless of which kind of hear- 
ing the subject chooses, the depart- 
ment usually offers the option of 
resolving the case by entering into 
a consent agreement, or stipulation, 
which is later presented to the board 
for approval.”* These consent agree- 
ments contain disciplinary terms, 
such as suspension, probation, fines, 
continuing education, or other re- 
strictions on practice, that the de- 
partment and the subject consider 
a reasonable disposition of the case. 
The consent agreement becomes 
binding on the subject only if the 
board accepts it and renders a final 
order incorporating it. The board 
will either accept the consent agree- 
ment as written or reject it. If the 
board rejects a consent agreement 
it may offer the subject a counter 
proposal, and give the subject a spe- 
cific time period in which to either 
accept the counter proposal and al- 
low a final order to be entered in the 
case, or elect to proceed with either 
a formal or informal hearing. The 
majority of all disciplinary cases 
that come before boards are consent 
agreements and it is in your client’s 
best interest to settle as early as 
possible in the disciplinary process, 
not only because it may show the 
board that your client accepts re- 
sponsibility for the violations al- 
leged in the complaint, but also be- 
cause it will save your client from 
having to pay as much in costs as if 
the case was settled further down 
the road after litigation had begun.” 


Preparing for a 
Board Appearance 

Now that you have a basic under- 
standing of how the disciplinary 
process works, here are some help- 
ful suggestions for preparing for a 
board appearance. 

e Research your client’s licensing 
board. This point cannot be stressed 
enough. Different boards have dif- 
ferent compilations of members.” 
Find out the number of board mem- 
bers on your client’s licensing board, 
who the members are, and how long 
they have been members of the 
board. Look carefully at the back- 
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ground of each member. Do any of 
the board members specialize in 
your client’s area of practice? If so, 
find out if they have stated a posi- 
tion on any of the issues present in 
your client’s case. Where do the 
members practice their profession? 
Is it a small town or big city? Do they 
have their own practice or work for 
a hospital or other health care fa- 
cility? Also, find out if there have 
been previous disciplinary cases 
presented to your client’s licensing 
board with facts or issues similar to 
your client’s case; if so, how has the 
board ruled on them? All of these 
factors will have an impact on how 
your client’s case is decided, and it 
behooves you to take the time to do 
this research. 

© Get to know the board counsel 
and lead prosecutor for each board. 
This point is a continuation of the 
one above, but is mentioned sepa- 
rately due to its importance. These 
two individuals are great sources of 
information and insight on boards. 
For most boards, the attorney rep- 
resenting the board is an assistant 
attorney general assigned by the 
Office of the Attorney General of the 
State of Florida,” and the lead pros- 
ecutor is an assistant general coun- 
sel from the Department of Health 
assigned by the department to 
present the disciplinary cases to the 
board.”* The primary responsibili- 
ties of the board counsel are to ad- 
vise the board on legal and proce- 
dural matters relevant to each 
disciplinary case and to instruct the 
board on options they may have in 
resolving each disciplinary case. The 
lead prosecutor prepares and pre- 
sents all disciplinary cases to the 
board for resolution, advocates the 
department’s position on each re- 
spective case, and answers any 
questions board members may have 
regarding the facts or procedural 
history of the case. Please be aware 
the lead prosecutor for each board 
may, or may not, be the same attor- 
ney you dealt with before making 
your appearance before the board. 
Both the board counsel and the lead 
prosecutor are a wealth of informa- 
tion regarding your client’s board. 
The board counsel can tell you the 


appropriate procedure for appearing 
before the board, when you or your 
clients will be given the opportunity 
to speak, and if there are any po- 
tential problems with your client’s 
case. The lead prosecutor can give 
you insight into how the board has 
resolved cases similar to your 
client’s case, and let you know the 
board’s concerns about practitioners 
who have committed similar disci- 
plinary violations. 

¢ Study the disciplinary guide- 
lines for your client’s board. This 
point is especially helpful when 
your client is appearing before the 
board for an informal hearing and 
you have not agreed upon a disci- 
plinary recommendation with the 
department’s prosecutor. Most 
boards have adopted disciplinary 
guidelines, which can be found in 
Ch. 64 of the Florida Administra- 
tive Code within the respective 
board’s rules. These guidelines will 
set out the minimum and maxi- 
mum penalties for each disciplin- 
ary violation and will establish a 
different range of penalties for 
each violation depending on 
whether this is your client’s first 
offense. In addition, there is usu- 
ally a section within the disciplin- 
ary guidelines that contains a list 
of factors a board may consider as 
either mitigating or aggravating cir- 
cumstances to justify either a down- 
ward or upward departure from the 
disciplinary guidelines.” Carefully 
study this list and find as many 
mitigating factors as possible to ar- 
gue in favor of your client, in order 
to present him in the best light pos- 
sible before the board. 

e Prepare your client for his board 
appearance. It is strongly suggested 
that you take some time to prepare 
your client for the board appearance. 
The best way to do this would be to 
have your client attend a board 
meeting to experience what goes on 
with disciplinary appearances. This 
will show your client what can be 
expected at the appearance, as well 
as the right and wrong things to do 
at an appearance. If this is not pos- 
sible, then conduct a mock appear- 
ance. If available, have one or more 
similarly licensed health care prac- 


titioners, along with one or two per- 
sons in your office act as board mem- 
bers who can grill your client on the 
case. The harder the questioning, 
the better prepared your client will 
be. You must take no prisoners when 
conducting these mock appear- 
ances—the board most certainly 
will not. Keep in mind that boards 
are hard on their own licensees, so 
going easy on your client during a 
mock appearance will not be benefi- 
cial. You will also be able to discover 
your client’s temperament for such 
questioning and true feelings about 
the case, both of which are impor- 
tant to learn before the actual board 
appearance. 

You should strongly encourage 
your client to dress and act appro- 
priately at the board appearance. 
The members of the board are 
among the most respected members 
of the particular profession and de- 
serve, and even demand, a certain 
level of respect from licensees. If 
your client comes before the board 
wearing a t-shirt and shorts, any 
negative impressions that board 
members may have had about your 
client from a review of the disciplin- 
ary record will be greatly multiplied. 
This is also true when it comes to 
the manner in which your client 
addresses the board. Your client 
should address board members in a 
respectful manner. Arguing with, or 
yelling at, board members is a fu- 
tile endeavor and will certainly not 
benefit your client. 

e Prepare yourself for the board 
appearance. This may appear to be 
a no-brainer for most attorneys, but 
I still see some who do not take the 
time to do this, and their clients end 
up paying for their mistakes. You 
need to know every little detail of 
your client’s case, because board 
members will ask very detailed 
questions. If a particular case in- 
volves a complex procedure you just 
don’t grasp from reading the case 
file, then make an effort to sit down 
with your client, or an expert, and 
have him or her explain the proce- 
dure step by step in layman’s terms, 
using visual aids if necessary. It’s 
okay to admit that you don’t under- 
stand something. I do it frequently 


THE FLORIDA BAR JOURNAL/JANUARY 2004 23 


| 
‘ 
\ 


with the experts in my cases. 

e Prepare a brief oral statement on 
behalf of your client to give at the 
board appearance. The word “brief” 
is emphasized because most boards 
like to keep the pace of the meeting 
moving, and are more interested in 
questioning your client than in hear- 
ing you give a long-winded speech on 
his behalf. If you are arguing miti- 
gation on behalf of your client, then 
make a list of mitigating factors to 
refer to during the appearance. In 
standard of care cases, be prepared 
to answer questions, or more impor- 
tantly prepare to have your client 
answer questions, regarding what he 
or she would have done differently 
in the case, or what steps have been 
taken to correct the problems at is- 
sue in the case. For example, in 
wrong-site surgery cases, it is com- 
mon for a physician or nurse facing 
discipline to have conferred with the 
facility’s risk management depart- 
ment and staff in order to develop a 
set of revised protocols or policies to 
prevent future incidents of that na- 
ture from occurring. If any corrective 
measures were taken by your client 
to prevent a recurrence of the inci- 
dent giving rise to the disciplinary 
action, point out the corrective mea- 
sures and «mphasize them as miti- 
gating factors. This will show the 
board your client not only took re- 
sponsibility for the incident, but also 
was concerned enough to try to pre- 
vent it from ever happening again. 

¢ Create a case notebook for you 
to take to the board appearance. If 
you have a relatively small case, 
consider making a copy of the com- 
plete case file and putting it in a 
notebook with tabs and a table of 
contents to help you to easily locate 
particular documents. For larger 
case files, with hundreds of pages 
of medical records, it would be wise 
to at least bring a copy of the inves- 
tigative report, including the list of 
exhibits, expert opinions in the case 
(if any), and any pleadings filed in 
the case. Consult with a medical 
expert to determine which docu- 
ments are critical to your client’s 
position and make sure they are 
available to you and your client at 
the board meeting. Most board 


members, board counsel, and lead 
prosecutors will have copies of the 
complete case files on hand and eas- 
ily accessible to them during the 
board meeting, and they will often 
refer to particular documents in the 
file during consideration of a disci- 
plinary case. You will be at a con- 
siderable disadvantage if you do not 
have at least some of these materi- 
als on hand. 

¢ Consider preparing a written 
statement to give to the board prior 
to the board meeting. This written 
statement will be similar to your oral 
statement, but much more detailed 
in nature. The statement should be 
given to the board at least a month 
in advance of the board meeting so 
that it can be included with the 
agenda materials given to board 
members in advance of the board 
meeting. Do not bring a written 
statement to the board meeting as 
the board will not have an adequate 
amount of time to review it while 
your client is sitting there and may 
resent having additional materials 
given to them on such short notice. 
In cases that come before boards as 
either consent agreements or infor- 
mal hearings, subjects are allowed 
to submit written materials either 
supporting the consent agreements 
or presenting mitigating factors. 
These written materials allow the 
board members to see your client’s 
position well ahead of the board 
meeting and may persuade them to 
view your client in a more favorable 
light. A well-organized written state- 
ment should contain the following: 
a brief summary of the allegations; 
the subject’s background and train- 
ing, as well as any major accomplish- 
ments, awards, or recognition in his 
or her respective field; statements as 
to why the consent agreement is an 
appropriate resolution of the case 
(where there is one); all the mitigat- 
ing factors relevant to the case; and 
letters of support from fellow licens- 
ees. These written materials are case 
specific and exact content will vary 
depending on the specific facts of 
your client’s case. 

¢ Remember that attitude is every- 
thing. While this point has already 
been alluded to in the previous sec- 
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tions, it is important enough to bear 
repeating. Having the right attitude 
can make all the difference in the 
outcome of a board appearance. I 
have heard of, and seen, several 
good consent agreements go down 
the drain because a licensee, or his 
or her attorney, decided to “cop an 
attitude” toward the board. If your 
client comes before the board on a 
consent agreement or informal hear- 
ing, the board will probably expect 
to see him or her take responsibil- 
ity for his or her actions. Blaming 
others or making excuses, especially 
bad ones, will not work; it may end 
up costing your client more than was 
bargained for. In cases with recom- 
mended orders, when arguing excep- 
tions to the recommended order, al- 
ways do so in a respectful manner 
and back up your arguments with 
specific examples or case law. Al- 
ways address the board. Do not ar- 
gue back and forth with the board 
counsel or the lead prosecutor. If the 
board asks your client questions 
that might necessitate invoking the 
Fifth Amendment privilege, then 
please explain, or better yet have 
your client explain to the board that 
he or she would like to answer the 
question but is unable to do so be- 
cause of a pending criminal investi- 
gation, instead of just saying, “I take 
the Fifth.” If at all possible, let your 
client answer questions from the 
board instead of answering on the 
client’s behalf. Odds are, you are not 
licensed in the same profession as 
your client. But even if you are, the 
board wants to hear from the lic- 
ensee, not from counsel. Never in- 
terrupt a board member. If you feel 
that you must address the board, 
but the members are in the middle 
of a discussion, then try to signal the 
board counsel or the executive di- 
rector, who will usually direct the 
chairperson of the board to recog- 
nize you, and let you speak. Remem- 
ber to refer to board members by 
their title and name, such as Dr. So 
and So. If a board member asks your 
client a question that refers to a 
specific document that you do not 
have available with you, don’t be 
afraid to ask the board for a copy of 
the document so that your client can 


4 
| 
i 
! 
| 
7 
| 
y 


review it before answering the ques- 
tion. Following these suggestions 
may not make a difference in your 
client’s case, but it will make a differ- 
ence in how the board views both you 
and your client, and that may benefit 
you in future board appearances. 


Conclusion 

The department is charged with 
regulating approximately 50 differ- 
ent health care professions in 
Florida. A complaint against a 
health care practitioner goes 
through a very detailed process be- 
fore probable cause is found. Once 
probable cause is found, an admin- 
istrative complaint will be served on 
the subject of the complaint, who 
may then elect to resolve the com- 
plaint by choosing either a formal or 
informal hearing. In most cases, the 
department will also give the sub- 
ject an opportunity to resolve a case 
by consent agreement. Regardless of 
the subject’s choice, the majority of 
all disciplinary cases in which prob- 
able cause is found and are pros- 
ecuted by the department will even- 
tually be presented to the subject’s 
board for final action. While the 
above suggestions are by no means 
a guarantee of a pleasant board ap- 
pearance, I am sure that they will at 
least make the appearance a little 
more bearable. These are not fun 
events for either you or your client, 
but at least you both will be better 
prepared to face judgment day. U 


1 Star. §20.43(1)(m) (2002). 

Please see Fria. Stat. §20.43(3)(g), 
Fia. Stat. chs. 456, 457, 458, 459, 460, 
461, 462, 463, 464, 465, 466, 467, 468, 
478, 480, 483, 484, 486, 490, 491 (2002) 
for a complete description of all the 
health care professions regulated by the 
Department of Health. 

3 Fia. Star. §20.43(4)(a) (2002). 

4 Fra. Stat. §20.43(4)(b) (2002). Con- 
sumer members can neither be, nor have 
ever been, members or practitioners of 
the profession regulated by that board 
or of any closely related profession. 

5 See Fra. Stat. §§456.001, 456.013, 
and 456.073(6) (2002). 

6 From July 1, 1997, to June 30, 2002, 
the Department of Health contracted 
with the Agency for Health Care Admin- 
istration to provide consumer complaint, 
investigative, and prosecutorial services 
pursuant to Star. §20.43. 

7 Fra. Stat. §456.073(1) (2002). 


8 See Fia. Stat. §456.073(1) (2002) for 
statutory citations to the exceptions of 
the notice requirement. 

° An administrative complaint is the 
formal charging document used by the 
department to notify the subject of the 
allegations against the subject. 

10 Fria. Stat. §456.073(2) (2002). There 
have been some challenges to depart- 
ment cases for violating this provision, 
but this author is not aware of any in- 
stances in which a case has been dis- 
missed because the department's viola- 
tion of the six-month rule impaired the 
fairness of the proceeding or the correct- 
ness of the action. 

1. Fra. Stat. §456.073(4) (2002). 

12 Id. 

1S Fria. Stat. §456.073(10) (2002). 

4 While this statement is generally 
true, there can be rare occasions when 
the department and a probable cause 
panel can be at odds over the proper dis- 
position of a complaint, in which case the 
provisions of Fia. Star. §456.073(2),(4) 
(2002) come into play, allowing the de- 
partment to take a complaint before the 
board when it believes that probable 
cause has been improvidently found by 
a panel, and allowing a panel or board to 
hire independent counsel to continue in- 
vestigating a complaint when the depart- 
ment declines to do so. 

5 Stat. §456.073(4) (2002). 

16 Fira. Stat. §456.073(2) (2002). Also, 
please note that, under Fa. Srar. 
§456.073, the complainant has 60 days 
to appeal the probable cause panel’s 
decision to dismiss the complaint, so a 
complaint that has been dismissed by 
the probable cause panel is not really 
closed until that 60-day time period has 
run or a complainant’s appeal has been 
reviewed and denied. 

Pra. Stat. §456.073(10) (2002). 

18 Strat. §120.60(5) (2002). 

19 ADMIN. CobE R. 28-106.111(2) 
(Uniform Rules of Administrative Pro- 
cedure). 

20 Fia. Stat. §120.569 (2002) sets out 
some procedural guidelines for formal 
hearings. Please note that the 15-day 
deadline for the department to send a 
case to the Division of Administrative 
Hearings after receiving a request for a 
formal hearing set forth in §120.569(2)(a) 
has been changed to 45 days by the new 
medical malpractice bill, specifically 2003 
Fla. Laws ch. 416, §20. 

21 Fra. Stat. §120.57(1)(c) (2002). 

22 Please note that 2003 Fla. Laws ch. 
416, §20 changes the administrative law 
judge’s decision of whether a subject has 
violated the standard of care from a find- 
ing of fact to a conclusion of law. This 
change will probably not affect the way 
a standard of care case is litigated be- 
fore an administrative law judge, but it 
will probably make it easier for a board 
to reject an administrative law judge’s 
recommendation that a case be dis- 
missed because the subject has not vio- 
lated the standard of care. 

23 Fria. Strat. §120.57(1)(k) (2002). 

24 Subjects may also elect to resolve the 


complaint through a voluntary relin- 
quishment of license in lieu of further 
disciplinary action. These voluntary re- 
linquishments are considered as disci- 
pline. For the purposes of simplification 
and because they are infrequent, volun- 
tary relinquishments are not discussed 
in this article. 

*> The costs factor may especially be 
important to your client due to the 
changes in the costs language found at 
Fia. Star. §456.072(4) as part of the new 
medical malpractice bill, specifically 
2003 Fla. Laws ch. 416, §19. These 
changes to Fa. Star. §456.072(4) allow 
boards to assess all costs related to the 
investigation and prosecution of a disci- 
plinary case, including, but not limited 
to, “salaries and benefits of personnel, 
costs related to the time spent by the 
attorney and other personnel working 
on the case, and any other expenses in- 
curred by the department for the case.” 

°6 For examples of this, see FLa. Srar. 
§458.307 (board of medicine); §459.004 
(board of osteopathic medicine); 
§460.404 (board of chiropractic medi- 
cine); and §464.004 (board of nursing). 

" Please note that for some smaller 
boards the opposite is now the case. An 
assistant attorney general will be the 
lead prosecutor for the board and an 
attorney from the Office of the General 
Counsel of the Department of Health 
will be assigned as a board counsel to 
the board. 

28 This is as of July 1, 2002, when the 
unit that handles consumer complaint, 
investigative, and prosecutorial services 
required by the Division of Medical 
Quality Assurance, councils, or boards 
was transferred from the Agency for 
Health Care Administration to the De- 
partment of Health by the legislature. 

*° An example of disciplinary guidelines 
can be found in the Board of Osteopathic 
Medicine Rules at 64B15-19.003, Florida 
Administrative Code. You also need to 
be aware that, when ordering an upward 
departure from the disciplinary guide- 
lines, the board must state with speci- 
ficity the aggravating factors justifying 
the upward departure. Not doing so may 
be grounds for an appeal of the final or- 
der in your client’s case. 


Richard J. Shoop is an assistant 
general counsel with the Florida Depart- 
ment of Health and has been the lead 
prosecutor for the Board of Osteopathic 
Medicine since February 2002. He re- 
ceived a bachelor of arts in history from 
the University of Miami in 1996, and a 
juris doctor from the University of Mi- 
ami in 1999. Mr. Shoop would like to give 
a special thanks to Reginald Dixon, Amy 
Pietrodangelo, Wings Benton, and Amy 
Jones for their help and preparation with 
this article. Please note that the opinions 
expressed by the author of this article 
are not necessarily those of the Florida 
Department of Health or the Florida 
Board of Osteopathic Medicine. 
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ENTITLEMENT TO ATTORNEYS’ FEES 
FDUTPA 


by David J. Federbush 


lorida’s Deceptive and Unfair Trade Practices 

Act, F.S. §501.201 et seq., is a potentially power- 

ful tool to redress unfair and deceptive trade 

practices as well as unfair methods of competi- 
tion. However, uncertainty over the thrust of its provi- 
sion permitting recovery of reasonable attorneys’ fees by 
the prevailing party poses a problem for potential plain- 
tiffs and their attorneys in evaluating whether to assert 
a FDUTPA claim. 

Prior to an amendment in 1994, FDUTPA provided for 
the mandatory award of reasonable attorneys’ fees to the 
prevailing party. Plaintiffs thus faced an unambiguous 
exposure to fees incurred by successful defendants,' in- 
evitably providing a substantial disincentive to the as- 
sertion of all but the clearest of FDUTPA claims. The 
statute was amended in 1994’ to provide that the award 
of fees to the prevailing party was no longer mandatory, 
but rather discretionary. However, there appears to be 
no case law construing the fee provision in its current 
form. 

In the author’s anecdotal personal experience, numer- 
ous attorneys who would otherwise be inclined to assert 
FDUTPA claims still refrain from doing so in light of 
continuing uncertainty over the circumstances in which 
their clients might be exposed to fee-shifting. These mem- 
bers of the bar include antitrust attorneys representing 
corporate clients as well as attorneys representing indi- 
vidual consumers or contemplating the assertion of con- 
sumer classwide claims. Furthermore, the discretionary 
nature of the provision is a caution with respect to pro- 
jecting the potential upside or downside of a potential 
case. Both plaintiffs’ and defense counsel face the issue 
of what to inform their clients about the likelihood of fee 
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shifting. The statute thus invites a comprehensive search 
for guidance and standards to govern the award of fees. 


The Statutory Provisions 

FDUTPA currently provides, at §521.2105: 
In any civil litigation resulting from an act or practice involv- 
ing a violation of this part .. . the prevailing party, after judg- 
ment in the trial court and exhaustion of all appeals, if any, 
may receive his or her reasonable attorneys’ fees and costs from 
the nonprevailing party.... 

The trial judge may award the prevailing party the sum of 
reasonable costs in the action plus a reasonable legal fee for 
the hours actually spent on the case as sworn to in an affidavit. 


On its face, the current provision does not set forth 
differing standards for plaintiffs and defendants. If those 
standards are the same, prevailing plaintiffs would still 
face a significant disincentive to filing suit. 

There is essentially no legislative history pertaining 
to the change, one of a number of consumer protection 
measures contained in the same bill, other than a state- 
ment in the Journal of the Senate characterizing it as 
“providing for discretionary award of attorneys’ fees to 
the prevailing party in an action for an unfair and de- 
ceptive trade practice.” * 


Related Public Policy 
Enforcement Precedent 

Other relevant precedent, however, strongly suggests 
that prevailing plaintiffs should generally be awarded 
attorneys’ fees, while prevailing defendants should be 
awarded such fees only when plaintiff's FDUTPA claim 
is frivolous or groundless. 

In Standard Guaranty Insurance Co. v. Quanstrom, 555 
So. 2d 828 (Fla. 1990), the Florida Supreme Court ad- 
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dressed whether use of a contin- 
gency fee multiplier is mandatory 
or discretionary in setting a reason- 
able attorney’s fee to be awarded to 
a prevailing insured under FS. 
§627.428 (judgment against insurer 
under an insurance contract). The 
court, as part of its analysis, found 
it 

appropriate to place attorneys’ fee cases 
into the following three categories: (1) 
public policy enforcement cases; (2) tort 
and contract claims; and (3) family law, 
eminent domain, and estate and trust 
matters .... The first category relates 
to public policy enforcement cases, which 
led to the development of the lodestar 
approach. These cases generally present 
discrimination, environmental, and con- 
sumer protection issues. As noted, the 
primary purpose of these fee-authoriz- 
ing statutes is to encourage individual 
citizens to bring civil actions to enforce 
statutory policy. 


555 So. 2d at 833. 

The court then provided two ex- 
amples of cases in category (1): a dis- 
crimination case, Blanchard uv. 
Bergeron, 489 U.S. 87 (1989), and, 
in fact, a FDUTPA case, La Ferney 
v. Scott Smith Oldsmobile, Inc., 410 
So. 2d 534, 536 (Fla. 5th DCA 1982). 
La Ferney upheld an attorneys’ fee 
award that exceeded the actual 
damages awarded to the plaintiff. 
The Florida Supreme Court quoted 
the Fifth DCA’s reasoning that 
[t]he Florida Deceptive Trade Practices 
Act depends for enforcement on its “en- 
forcing authority” and the injured con- 
sumers. If, because of the small sums 
involved, consumers cannot recover in 
full their attorney fees, they will quickly 
determine it is too costly and too great 
a hassle to file suit, and individual en- 
forcement of this act will fail. The First 
District Court of Appeal said in Marshall 
v. W. & L. Enterprises Corp., 560 So. 2d 
1147, 1148 (Fla. 1st DCA 1978): “The 
obvious purpose of the ‘little FTC Act’ is 
to make consumers whole for losses 
caused by fraudulent consumer prac- 
tices .... These aims are not served if 
attorney fees are not included in the 
protection.” [555 So. 2d at 834-35] 


Florida’s highest court thus 
deems individual FDUTPA enforce- 
ment actions to have a public policy 
vindicating purpose akin to that of 
the civil rights antidiscrimination 
statutes. Accord, Cohen v. Office De- 
pot, 204 F.3d 1069, 1082 (11th Cir. 
2000). We can therefore look to at- 
torneys’ fee precedent under anti- 


discrimination law for guidance as 
to how to interpret §501.2105. 


Prevailing Plaintiffs 

Blanchard was a case alleging vio- 
lations of 42 U.S.C. §1983. The ap- 
plicable attorneys’ fee statute, 42 
U.S.C. §1988, provides: “In any ac- 
tion or proceeding to enforce a pro- 
vision of §§1981, 1982, 1983, 1985, 
and 1986 of this title .. . or Title VI 
of the Civil Rights Act of 1964, the 
court, in its discretion, may allow 
the prevailing party, other than the 
United States, a reasonable attor- 
neys’ fee as part of the costs.” As is 
discussed further herein, in 
Blanchard the Court held that a 
contingent fee contract does not 
place an automatic ceiling on the 
amount of fees which can be 
awarded, as a “reasonable” fee may 
exceed the amount called for by the 
contract. 

In the course of its analysis the 
Court explained that the discretion 
allowed by §1988 “is not without 
limit: the prevailing party [plaintiff 
in that case] should ordinarily re- 
cover an attorney's fee unless spe- 
cial circumstances would render 
such an award unjust.” 489 U.S. at 
89 n.1 (quoting Newman v. Piggie 
Park Enterprises, Inc., 390 U.S. 400, 
402 (1968), and Hensley v. Eckerhart, 
461 US. 424, 429 (1983) (such rule 
applies to prevailing plaintiff; 
Christiansburg rule applies to pre- 
vailing defendant)). 

Thus Quanstrom, by relying on 
Blanchard, which in turn relied on 
Newman and Hensley, implies that 
a plaintiff prevailing on a FDUTPA 
claim should ordinarily recover its 
reasonable attorneys’ fees, unless 
the court makes a finding that on 
the facts of the case it would be un- 
just. 


Prevailing Defendants 

The Hensley opinion also referred 
to the standard under which fees 
should be awarded to prevailing de- 
fendants. The Court cited an earlier 
decision under Title VII of the Civil 
Rights Act of 1964, Christiansburg 
Garment Co. v. EEOC, 434 U.S. 412, 
421-22 (1978), where it had reached 
the issue of a defendant’s entitle- 
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ment to attorneys’ fees under a fee 
provision, i.e., 42 U.S.C. §2000e- 
5(k),’ that is essentially the same 
as §1988. Christiansburg held that 


a district court may in its discretion 
award attorneys’ fees to a prevailing de- 
fendant in a Title VII case upon a find- 
ing that the plaintiff’s action was frivo- 
lous, unreasonable or without 
foundation, even though not brought in 
subjective bad faith . . . or that the plain- 
tiff continued to litigate after it clearly 
became so. 


434 U.S. at 421-22. Accord, Hensley, 
461 US. at 429 n.2; US. v. Crosby, 
59 F.3d 1133, 1137 (11th Cir. 1995). 

Christiansburg categorically re- 
jected the argument that because 
the attorneys’ fee statute simply 
addressed the “prevailing party,” it 
reflected a legislative intent that the 
same standard be applied to prevail- 
ing plaintiffs and prevailing defen- 
dants. The Court reasoned: 


But the permissive and discretionary 
language of the statute does not even 
invite, let alone require, such a mechani- 
cal construction. The terms of §[1988] 
provide no indication whatever of the 
circumstances under which either a 
plaintiff or a defendant should be en- 
titled to attorneys’ fees. And a moment’s 
reflection indicates that there are at 
least two strong equitable consider- 
ations counseling an attorney’s fee 
award to a prevailing Title VII plaintiff 
that are wholly absent in the case of a 
prevailing Title VII defendant. 

First .. . the plaintiff is the chosen 
instrument of Congress to vindicate “a 
policy that Congress considered of the 
highest priority.” [citation] Second, when 
a district court awards counsel fees to a 
prevailing plaintiff, it is awarding them 
against a violator of federal law. As the 
Court of Appeals clearly perceived, 
“these policy considerations which sup- 
port the award of fees to a prevailing 
plaintiff are not present in the case of a 
prevailing defendant.” [citation] A suc- 
cessful defendant seeking counsel fees 
under [§2000e-5(k)] must rely on quite 
different equitable considerations. [434 
US. at 418-19]. 


The Court went on to explain such 
“different equitable considerations” 
in terms of a fair adversary process 
presupposing a vigorous defense as 
well as a vigorous prosecution, and 
not providing a disincentive to the 
interposition of such a defense in 
resisting a groundless action. Id. 

On the above analysis, the stan- 
dard for awarding attorneys’ fees to 
prevailing defendants under 
FDUTPA does not appear much 
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different from the standard for any 
plaintiff’s exposure to fee-shifting 
upon filing and prosecuting any 
suit in circuit court under FS. 
§57.105.° 

Given that Florida’s Supreme 
Court has placed FDUTPA in the 
same category as civil rights dis- 
crimination law with respect to the 
public policy considerations under- 
lying attorney fee awards, FDUTPA’s 
provision for discretionary attorney 
fee awards to prevailing parties 
should be interpreted the same as 
the civil rights laws’ similar provi- 
sions.® Following that model will 
help ensure that serious and 
nonfrivolous private enforcement 
suits are not discouraged by the pros- 
pect of having to pay fees to defen- 
dants, while at the same time dis- 
courage groundless FDUTPA claims 
and help ensure that defendants will 
not ultimately have to bear the ex- 
pense of fighting off such claims. 


Additional Support from 
Florida Civil Rights Law 

Florida’s Civil Rights Act of 1992 
provided that in a civil action there- 
under, the court in its discretion may 
allow the prevailing party a reason- 
able attorneys’ fee as part of the 
costs. It further stated, “It is the in- 
tent of the Legislature that this pro- 
vision for attorneys’ fees be inter- 
preted in a manner consistent with 
federal case law involving a Title VII 
action.” (Emphasis added.) F.S. 
§760.11(5). The legislature thereby 
endorsed the federal fee-shifting 
precedent for the state statutory 
scheme. 

In enacting legislation the legis- 
lature is presumed to be aware of 
prior court decisions on the same 
subject matter.’ Thus, it is pre- 
sumed to have been aware in 1992 
as well as 1994 that Florida’s high- 
est court had previously placed 
FDUTPA in the same category, in 
terms of construction of attorneys’ 
fee provisions, as civil rights stat- 
utes. Absent any indication in 
FDUTPA’s language or legislative 
history to the contrary, that aware- 
ness in turn suggests a legislative 
intent that FDUTPA’s fee provi- 
sions be interpreted and applied 


analogously to state civil rights act 
fee provisions. That the legislature 
did not explicitly repeat this refer- 
ence to federal precedent on fee- 
shifting in the 1994 amendment to 
FDUTPA is of little moment. In 
fact, it would have made no sense 
to insert analogous language into 
§501.2105 with respect to federal 
case law on attorneys’ fees in un- 
fair and deceptive trade practices 
cases, since there is none. The Fed- 
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eral Trade Commission Act, 5 
U.S.C. §41 et seg., does not provide 
a private cause of action.® 


FAA Precedent 

The fee provision of the Florida 
Antitrust Act (FAA) lends still fur- 
ther support to the above analysis. 
That act is substantively related to 
FDUTPA. In it, the legislature ex- 
pressly provided that persons in- 
jured in their business or property 
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by reason of a violation shall be 
awarded reasonable attorneys’ fees, 
while prevailing defendants shall be 
awarded such fees only when “the 
court finds there was a complete 
absence of a justiciable issue of ei- 
ther law or fact raised by the plain- 
tiff.” F.S. §542.22(1). An established 
principle of statutory interpretation 
requires that two statutes having 
the same purpose be construed har- 
moniously to the extent possible. 
Wakulla County v. Davis, 395 So. 2d 
540, 542 (Fla. 1981); City of Jack- 
sonville v. Cook, 765 So. 2d 289, 292 
(Fla. lst DCA 2000). 

FDUTPA covers unfair methods of 
competition, and FAA and FDUTPA 
have essentially the same purpose, 
as the First DCA observed in Mack 
v. Bristol-Meyers Squibb Co., 673 So. 
2d 100, 110 (1996), rev. dismissed, 
689 So. 2d 1068: 


It has been consistently recognized that 
the federal consumer and antitrust stat- 
utes were enacted to deal with closely 
related aspects of the same problem— 
the protection of free and fair competi- 
tion ... since both the Florida DTPA and 
the Florida Antitrust Act are patterned 
after their federal counterparts, we may 
assume that they too, in part, relate to 
the same purposes—the protection of 
free, fair and effective competition. 


Mack held FDUTPA provides a 
cause of action for unfair methods 
of competition to indirect as well as 
direct purchasers, whereas FAA pro- 
vides a claim only to direct purchas- 
ers. As discussed in a prior article, 
the two statutes nevertheless have 
a great overlap in their coverages 
of anticompetitive conduct.’ 

For FDUTPA to permit prevailing 
antitrust defendants to recover at- 
torneys’ fees under the same stan- 
dard as prevailing plaintiffs would 
provide a disincentive to the filing 
of meritorious suits to combat 
anticompetitive conduct. Such a con- 
struction would be wholly inconsis- 
tent with the encouragement of such 
suits provided by FAA’s fee provi- 
sions. Such a construction of 
FDUTPA is therefore, on this 
ground as well, highly disfavored. 


Further Applications 
of the Standards 


Christiansburg and its progeny, as 
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well as FDUTPA case law, flesh out 
details in the application of the 
standards for awarding fees to 
plaintiffs and defendants. The fact 
that a plaintiff ultimately loses does 
not in itself render his or claim un- 
reasonable or without foundation. 
“The course of litigation is rarely 
predictable. Decisive facts may not 
emerge until discovery or trial. The 
law may change or clarify in the 
midst of litigation. Even when the 
law or facts appear questionable or 
unfavorable at the outset, a party 
may have an entirely reasonable 
ground for bringing suit.” 
Christiansburg, 434 U.S. at 422. 

On this subject, pre-1994 
FDUTPA case law held that when a 
lawsuit brought under FDUTPA is 
dismissed because FDUTPA is in- 
applicable to and does not cover the 
stated fact situation, defendant is 
entitled to fees. Rustic Village, Inc. 
v. Friedman, 417 So. 2d 305 (Fla. 3d 
DCA 1982); Brown v. Gardens by the 
Sea South Condominium Ass’n, 424 
So. 2d 181 (Fla. 4th DCA 1983); ac- 
cord, Target Trailer v. Feingold, 632 
So. 2d 198 (Fla. 3d DCA 1994) (pre- 
vailing party in suit invoking 
FDUTPA entitled to fees regardless 
of the basis on which it prevails). 
Christiansburg’s “frivolous, unrea- 
sonable or without foundation stan- 
dard” would appear to limit fee- 
shifting in such circumstances to 
instances when, as under F.S. 
§57.105, the plaintiff has failed to 
make a “good faith argument for the 
extension, modification, or reversal 
of existing law or the establishment 
of new law lor clarification of cur- 
rent law], as it applied to the mate- 
rial facts, with a reasonable expec- 
tation of success.” 

Nor does the fact that a defendant 
prevails on summary judgment in 
itself render plaintiff’s claim frivo- 
lous, unreasonable, or without foun- 
dation. Noyes v. Channel Products, 
Inc., 935 F.2d 806 (6th Cir. 1991). How- 
ever, when a plaintiff fails to oppose 
asummary judgment motion because 
it lacks a basis for doing so, defendant 
will be awarded fees. Turner v. 
Sunguard Business Systems, Inc., 91 
F.3d 1418 (11th Cir. 1996). 
Ghodrati v. Miami Paneling Corp., 


770 So. 2d 181 (Fla. 3d DCA 2000), 
confirmed that §521.2105, to the ef- 
fect that fees may be awarded only 
“after judgment in the trial court 
and exhaustion of all appeals,” 
means such party must obtain a net 
judgment in its favor to be entitled 
to fees. There, although the plain- 
tiff had obtained a directed verdict 
on the FDUTPA count, it suffered 
an adverse judgment on other 
counts and was held not entitled to 
fees. Of course, in cases where mul- 
tiple claims are asserted, plaintiff 
must succeed on the FDUTPA claim 
to be entitled to fees thereunder. 
Heindel v. Southside Chrysler-Ply- 
mouth, 476 So. 2d 266 (Fla. Ist DCA 
1985). Where plaintiff obtains judg- 
ment and succeeds on its FDUTPA 
claim but fails on some other 
claim(s), it is defendant’s burden in 
seeking apportionment of fees to 
show that some of plaintiff’s legal 
work was devoted to matters en- 
tirely unrelated to proving its 
FDUTPA claim. Smith v. Bilgin, 534 
So. 2d 852 (Fla. lst DCA 1988). 


Determining the Fee Itself 

Section 501.2105(3) permits “a 
reasonable legal fee for the hours 
actually spent on the case.” 

As Quanstrom explained, the fed- 
eral courts developed the “lodestar” 
approach of determining attorneys’ 
fees for the statutory public policy 
enforcement cases. 555 So. 2d at 
831. The Florida Supreme Court 
had ruled in Florida Patient’s Com- 
pensation Fund v. Rowe, 472 So. 2d 
1145 (Fla. 1985), that the lodestar 
approach considers numerous fac- 
tors to arrive at a reasonable num- 
ber of hours expended, multiplied by 
a reasonable hourly rate. Those fac- 
tors are a) the time and labor re- 
quired; b) the novelty and difficulty 
of the questions; c) the skill requi- 
site to perform the legal service 
properly; d) the preclusion of other 
employment by the attorney due to 
acceptance of the case; e) the fee 
customarily charged in the locality 
for similar services; f) time limita- 
tions imposed by the client or the 
circumstances; g) the amount in- 
volved; h) the experience, reputa- 
tion, and ability of the attorneys; i) 


ihe 
= | 
{ 
{ 
Be 
| 
] 
i 
=e 


the “undesirability” of the case; j) 
the nature and length of the profes- 
sional relationship with the client; 
and k) awards in similar cases. That 
lodestar amount may then be ad- 
justed by two additional factors: 1) 
whether the fee is fixed or contin- 
gent; and m) the results obtained, 
which refers to whether the party 
was unsuccessful on other claims, 
and permits a downward adjust- 
ment if work done on unsuccessful 
claims was unrelated to the 
[FDUTPA] claim at issue. Rowe, 472 
So. 2d at 1151; Quanstrom, 555 So. 
2d at 834. See also Bilgin, 534 So. 
2d 852. Quanstrom further opined: 
“[Wle agree with the Court in 
Blanchard and find that [all the 
above] factors should be considered 
to determine a reasonable attorney’s 
fee in these cases ....” 555 So. 2d at 
834. See GMAC v. Laesser, 791 So. 
2d 517 (Fla. 4th DCA 2001) (apply- 
ing pre-1994 provision to cause of 
action arising pre-1994). 

In Bell v. U.S.B. Acquisition Co., 
734 So. 2d 403 (Fla. 1999), the 
Florida Supreme Court confirmed 
that the lodestar contingency ad- 
justment factor means that a court 
is “authorized to award a greater fee 
based on the contingent nature of 
the fee agreement .. . [which] would 
be analogous to a court’s application 
of a multiplier [in tort and contract 
cases].”'° 734 So. 2d at 411. 


Conclusion 

The standard(s) for the discretion- 
ary award of prevailing party attor- 
neys’ fees under FDUTPA have not 
yet been articulated in FDUTPA 
cases. Vindication of FDUTPA’s pub- 
lic policy enforcement purpose mili- 
tates that prevailing plaintiffs ordi- 
narily be awarded their reasonable 
attorneys’ fees, barring circum- 
stances that would render such an 
award unjust. It further militates 
that fee awards to prevailing defen- 
dants be limited to those actions 
that are frivolous or groundless in 
fact or law. Florida precedent clas- 
sifying statutory fee-shifting provi- 
sions, federal civil rights fee-shift- 
ing precedent, and Florida civil 
rights and antitrust statutory pro- 
visions together strongly support 


this interpretation. The amounts of 
fees awarded are determined under 
the lodestar approach, with possible 
adjustments based on lack of suc- 
cess on other claims and whether 
there was a contingency fee agree- 
ment. 


' See, e.g., S.H. Investment v. Kincaid, 
495 So. 2d 768, 772 (Fla. 5th D.C.A. 
1986); Caplan v. 1616 East Sunrise Mo- 
tors, Inc., 522 So. 2d 920, 921 (Fla. 3d 
D.C.A. 1988); Smith v. Bilgin, 534 So. 2d 
852, 854 (Fla. 1st D.C.A. 1988); Target 
Trailer, Inc. v. Feingold, 632 So. 2d 198 
(Fla. 3d D.C.A. 1994). 

2 See Hubbel v. Aetna Casualty & In- 
surance Co., 758 So. 2d 94, 101 n.10 (Fla. 
2000) (dissent of Lewis, J.). 

3 26th Regular Session, February 8 
through April 15, 1994, at March 16, 
1994 (SB 580). See also Tape #1 (of 2), 
Professional Regulation Committee 
hearing, February 15, 1994, concerning, 
inter alia, consumer protection matters 
(SB 580), supplied by the Florida State 
Archives. 

* “Tn any action or proceeding under 
this subchapter the court, in its discre- 
tion, may allow the prevailing party... 
a reasonable attorney’s fee.” 

5 [.e., actual or constructive knowledge 
that a claim or defense when initially 
presented to the court or at any time 
before trial a) was not supported by the 
material facts necessary to establish the 
claim or defense; or b) would not be sup- 
ported by the application of then-exist- 
ing law to those material facts, unless 
the claim or defense was initially pre- 
sented to the court as a good faith argu- 
ment for the extension, modification, or 
reversal of existing law or the establish- 
ment of new law, as it applied to the 
material facts, with a reasonable expec- 
tation of success. 

6 Christiansburg, in discussing the 
“sparse legislative history” of §2000e- 
5(k), notes the reference in the legisla- 
tive debates to including the provision 
in order to “make it easier for a plaintiff 
of limited means to bring a meritorious 
suit.” 434 U.S. at 420. This reference 
arguably raises an issue as to whether 
a prevailing plaintiff’s financial condi- 
tion is a factor to be taken into account 
in determining whether to award it fees. 
However, neither Blanchard nor 
Christiansburg interpreted the provi- 
sions as to the court’s discretion to sub- 
sume an inquiry into financial means. 
Furthermore, the related Florida Anti- 
trust Act (see text, infra) has never been 
interpreted to impose such a “means 
test,” even though in many situations 
only business retailers, as direct pur- 
chasers of a product, will have standing 
to assert FAA claims while subsequent 
individual consumers cannot bring 
claims. See Mack v. Bristol-Meyers 
Squibb Co., 673 So. 2d 100, 110 (1996), 
rev. dismissed, 689 So. 2d 1068. There 
is nothing in the language or legislative 


history of FDUTPA to support making 
such financial distinctions between 
plaintiffs. 

’ Florida Wildlife Federation v. State, 
390 So. 2d 64, 67 (Fla. 1980). 

’ See Holloway v. Bristol-Myers Corp., 
485 F.2d 986 (D.C. Cir. 1973): Baum v. 
Great Western Cities, Inc., 703 F.2d 1197, 
1209 (10th Cir. 1983). 

° See David J. Federbush, FDUTPA for 
Civil Antitrust: Additional Conduct, 
Party, and Geographic Coverage; State 
Actions for Consumer Restitution, 76 
Fia. B.J. 52 (Dec. 2002). 

‘0 A number of district court opinions 
have addressed whether the court may 
consider and use a “multiplier” in cer- 
tain circumstances in Florida statutory 
public policy enforcement cases. Some 
have permitted consideration, and some 
of those have actually used multipliers. 
See, e.g., Meli Investment Corp. v. O.R., 
621 So. 2d 676 (Fla. 3d D.C.A. 1993); 
Boardman Petroleum v. Tropic Tint Ju- 
niper, 668 So. 2d 308 (Fla. 4th D.C.A. 
1996); Olde Discount Corp. v. Amsel, 800 
So. 2d 667 (Fla. 5th D.C.A. 2001). Other 
decisions, employing different ration- 
ales, have explicitly held use of multi- 
pliers prohibited. See, e.g., Stewart Se- 
lect Cars, Inc. v. Moore, 619 So. 2d 1037 
(Fla. 4th D.C.A. 1993); accord, Corvette 
Shop & Supplies, Inc. v. Coggins, 779 So. 
2d 529 (Fla. 2d D.C.A. 2000). Bell, how- 
ever, is currently the most authoritative 
Florida decision on the factors that go 
into determining a reasonable fee in 
public policy enforcement cases, and 
none of the district court decisions cited 
above which were issued subsequent to 
Bell addressed or even cited it in any 
way. However, a district court decision 
citing Bell approved use of a multiplier 
under a public interest oriented statute. 
Munao, Munao, Munao and Munao v. 
Homeowners Association of La Buona 
Vita Mobile Home Park Inc., 740 So. 2d 
73 (Fla. 4th D.C.A. 1999) (Fa. Star. 
§723.033, prohibiting unconscionable 
rent in mobile home parks). But see Ster- 
ling Casino Lines, L.P. v. Chestnut, 825 
So. 2d 484, 486 (Fla. 5th D.C.A. 2002) 
(affirming per curiam attorneys’ fee 
award in discrimination case; dissent- 
ing opinion of Judge Cobb cited Bell in 
observing that “the fact that the fee was 
contingent is not a factor in considering 
an hourly rate” but did not address gen- 
erally whether contingency factor 
should or should not lead to adjustment 
of lodestar amount). 
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Judicial Review of Administrative 
Immigration Decisions 


Can the Doctrine of “Ejusdem 
Generis” Save It From Extinction? 


by David B. Pakula and Lawrence P. Lataif 


ntil recently, immigration lawyers took for 
granted federal court jurisdiction to review 
denials of applications for work visas and 
other immigration benefits. Historically, judi- 
cial review has served as an important check on the 
government’s power to control the entry, presence, and 
work authorization of aliens in the United States. With- 
out judicial review, unlimited discretion over the fates of 
millions of aliens would be vested in the Bureau of Citi- 
zenship and Immigration Services (BCIS), which recently 
assumed the benefits adjudications duties of the now- 
dissolved Immigration and Naturalization Service. 
During the past few years, a line of federal court deci- 
sions has called into question the power of federal courts 
to review BCIS-type immigration adjudications. The 
problem stems from a jurisdiction-limiting provision 
enacted by Congress in the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996 (IIRIRA).” 
The provision appears in the midst of a group of statu- 
tory provisions limiting judicial review of immigration 
decisions made during the process of deporting (“remov- 
ing,” according to newly introduced IIRIRA terminology) 
aliens who have violated U.S. laws. However, some re- 
cent federal court decisions have held that the provision 
limits judicial review of immigration decisions affecting 
aliens who are not being removed, but are merely seek- 
ing to live and work lawfully in the U.S. While not all 
courts have ruled against judicial review, if the current 
trend continues discretionary immigration decisions 
outside the removal context may be on the brink of be- 
ing totally shielded from judicial review. 
This article examines the provision of the IIRIRA at 
the root of the controversy concerning federal court ju- 


32 THE FLORIDA BAR JOURNAL/JANUARY 2004 


risdiction. The authors discuss legal theories, not previ- 
ously discussed in the reported judicial decisions, that 
may be available to arrest the antireview trend. In par- 
ticular, an overlooked rule of statutory interpretation 
known as “ejusdem generis” may be crucial in overcom- 
ing the government’s jurisdictional defense. 


Judicial Review of Immigration 
Decisions Before and After the IIRIRA 

Before 1996, §106 of the Immigration and Nationality 
Act, 8 U.S.C. §1105a, titled “Judicial review of orders of 
deportation and exclusion,” governed federal court re- 
view of decisions made during deportation and exclusion 
proceedings. The overall effect of §106 was to streamline 
the review process. Section 106(a) granted exclusive ju- 
risdiction to the U.S. courts of appeal to review final or- 
ders of deportation. Section 106(b) made habeas corpus 
the exclusive vehicle for review of exclusion orders (de- 
cisions denying entry into the U.S.). INS decisions made 
during the process of deportation were generally re- 
viewed in a single circuit court proceeding following en- 
try of the final order of deportation.’ 

Federal courts held that decisions made outside the 
context of deportation proceedings were beyond the scope 
of circuit court review under §106(a).* 

District courts had subject matter jurisdiction to re- 
view such decisions under the Administrative Procedures 
Act.° 

The ITRIRA repealed INA §106, 8 U.S.C. §1105a, and 
replaced it with INA §242, 8 U.S.C. §1252. Like its pre- 
decessor, §242, titled “Judicial review of orders of re- 
moval,” is designed to streamline judicial review of re- 
moval decisions. Section 242(a) provides that exclusive 
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During the past few years, a line of federal 


court decisions has called into question the 
power of federal courts to review BCIS-type 
immigration adjudications. 


jurisdiction to review final orders of 
removal remains in the circuit 
courts of appeal. Section 242(e) re- 
tains habeas corpus review of deci- 
sions regarding summary removal 
(analogous to “exclusion” under pre- 
ITRIRA law). The concept of prevent- 
ing piecemeal review of nonfinal 
deportation decisions is codified in 
the new §242(b)(9). This provision, 
which the U.S. Supreme Court has 
called a “zipper clause,” provides 
that review of “all questions of law 
and fact” arising from removal pro- 
ceedings “shall be available only in 
judicial review [by the circuit court 
of appeal] of a final order [of re- 
moval] under this section.” 
However, §242 contains new re- 
strictions on judicial review of re- 
moval orders that are aimed at fur- 
ther simplifying and expediting 
the removal of aliens. Habeas re- 
view of summary removal deci- 
sions is severely restricted under 
§§242(a)(2)(A) and 242(e). Section 
242(f) prohibits federal district 
courts from granting classwide in- 
junctive relief against the opera- 
tion of 8 U.S.C. §§1221-1231,' and 
imposes a more difficult “clear and 
convincing” standard on aliens seek- 
ing injunctive relief in individual re- 
moval cases. Section 242(g) elimi- 
nates district court jurisdiction to 
review the government’s discretion- 
ary decisions “to commence proceed- 
ings, adjudicate cases, or execute re- 
moval orders against any alien.”® 


INA §242(a)(2)(B)(ii)'s 
Catch-all Phrase 

The most controversial jurisdic- 
tion-limiting provision of ITRIRA is 
§242(a)(2)(B), 8 U.S.C. §1252(a)(2)(B), 
titled “Denials of discretionary relief,” 
which provides: 
Notwithstanding any other provision of 


law, no court shall have jurisdiction to 
review— 


(i) any judgment regarding the grant- 
ing of relief under section 1182(h), 
1182(i), 1229b, 1129c, or 1255 of this 
title,° or 

(ii) any other decision or action of the 
Attorney General the authority for 
which is specified under this subchap- 
ter’ to be in the discretion of the Attor- 
ney General, other than the granting of 
relief under section 1158(a)"! of this title. 


Section 242(a)(2)(B) refers to sev- 
eral statutory forms of relief that 
can be raised both before the com- 
mencement of removal proceedings 
and during removal proceedings: 
212(h)&(i) waivers of inadmissibil- 
ity, voluntary departure, adjustment 
of status and asylum. In addition, it 
refers to one form or relief that can 
only be raised during removal pro- 
ceedings: cancellation of removal. 

Federal courts are divided on the 
crucial question of whether 
§242(a)(2)(B)(ii)’s catch-all phrase, 
“any other [discretionary] decision 
or action of the Attorney General 
[except asylum]” should be given a 
narrow interpretation, as applying 
only to decisions made in the con- 
text of removal proceedings, or 
whether it should be construed 
broadly as barring federal court re- 
view of all discretionary immigra- 
tion decisions. Three U.S. Circuit 
Courts of Appeal—the Sixth,” Sev- 
enth,'® and Ninth"™ circuits—and 
four U.S. district courts’ have inter- 
preted the provision broadly.'* Two 
U.S. district courts’’ have inter- 
preted §242(a)(2)(B)(ii) narrowly, 
and two other US. district courts'* 
have interpreted §242(a)(2)(B)(i) 
narrowly, applying an analysis simi- 
lar to that used by the courts that 
have interpreted §242(a)(2)(B)(ii) 
narrowly. 


Cases Interpreting 

§242(a)(2)(B)(ii) Narrowly 
Cases interpreting §242(a)(2)(B)(ii) 

narrowly have found that the title of 


34 THE FLORIDA BAR JOURNAL/JANUARY 2004 


§242, “Judicial review orders of re- 
moval,” indicates that Congress in- 
tended for §242(a)(2)(B)(Gi) only to bar 
circuit court review of removal deci- 
sions. In Talwar v. INS, 2001 USS. Dist. 
LEXIS 9248 (S.D.N.Y. 2001), a 2001 
decision of the U.S. District Court for 
the Southern District of New York, 
the court stated: 

Section 1252 is entitled “Judicial review 
of orders of removal,” suggesting that 
(§242(a)(2)(B)(ii)] only limits judicial 
review of discretionary decisions in the 
context of removal proceedings. While 
it is true, as the INS asserts, that the 
heading of a section cannot limit the 
plain meaning of the text, it is also true 
that headings serve as useful tools in 
resolving doubt about ambiguities in a 
statute.!® 


In Shanti, Inc. v. Reno, 36 F. Supp. 
2d 1151 (D. Minn. 1999), a 1999 de- 
cision of the U.S. District Court for 
the District of Minnesota, the court 
emphasized the significance of the 
title of §242 and held that the de- 
nial of an H-1B nonimmigrant peti- 
tion is a collateral matter not within 
the scope of removal proceedings, 
and therefore does not fall within 
the purview of §242(a)(2)(B)(ii): 
Removal proceedings are defined in INA 
§ 240, 8 U.S.C. § 1229a(a)(1) as “proceed- 
ings for deciding the inadmissibility or 
deportability of an alien.” The disposi- 
tion of a visa petition has been held to 
be a collateral issue not within the scope 
of deportation, removal, or exclusion 
proceedings .... The denial of the H-1B 
nonimmigrant visa at issue in this case 
is therefore a collateral issue outside the 
scope of removal proceedings and con- 
sequently also outside the reach of the 
provisions limiting judicial review set 
forth in 8 U.S.C. §1252, “Judicial review 
of orders of removal.””° 


Cases narrowly interpreting 
§242(a)(2)(B)(ii) also have found the 
legislative history (or its absence) to 
be a persuasive factor. These courts 
have concluded that if Congress 
sought to expand the scope of INA 
§106, when replacing it with §242, 
there would be some indication of 
such an intent in the legislative his- 
tory. In its 2000 decision in Mart v. 
Beebe, 94 F. Supp. 2d 1120 (D. Or. 
2000), the U.S. District Court for the 
District of Oregon stated: “Nothing 
in the legislative history indicates 
that Congress intended, when it re- 
placed INA §106 with the new INA 
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§242, to expand the applicability of 
the new section to final INS orders 
not involving removal.””! 

In Talwar, the court stated: “The 
legislative history of the ITRIRA re- 
fers to the effect of the amendments 
on removal proceedings and makes 
no mention of visa petitions, sug- 
gesting that Congress did not intend 
for the provisions of Section 1252 to 
reach beyond the context of removal 
proceedings.””” 

In Mart, the court relied on an 
analysis of additional factors not 
addressed in Shanti or Talwar. The 
court stated that a broad interpre- 
tation of §242(a)(2)(B) would “vio- 
late the canon that limitations on 
jurisdiction are to be narrowly con- 
strued.”** In addition, the court 
pointed out that a broad interpre- 
tation would have the effect of elimi- 
nating all judicial review of most 
nonremoval adjudications—a result 
that could not have been contem- 
plated by Congress.”' The court also 
stated that “[a broad] reading [of 
§242(a)(2)(B)] would . . . be Consti- 


tutionally problematic because... 
an alien not subject to deportation 
would have no right to judicial re- 
view of any INS decision, no matter 
how arbitrary or unlawful that de- 
cision might be.””° 


Cases Interpreting 
§242(a)(2)(B)(ii) Broadly 

Cases interpreting §242(a)(2)(B)(ii) 
broadly have dismissed the signifi- 
cance of the title of §242, relying on 
the general rule that the title of a 
statutory section cannot limit the 
plain meaning of the text. According 
to these cases, §242(a)(2)(B)(ii) is it- 
self unambiguous, and therefore the 
title is of no significance. In a 2002 
decision, the U.S. District Court for the 
District of Oregon, in Ana Int'l, Inc. v. 
Way, 242 F. Supp. 2d 906 (D. Or. 2002), 
stated: 


[T]he plain meaning of the statutory lan- 
guage in §1252(a)(2)(B)(ii) is clear and 
unambiguous: No court shall have ju- 
risdiction to review any discretionary 
decision of the INS. The statute’s lan- 
guage only becomes ambiguous if the 
Court examines the title of §1252. The 


title of the statute, however, cannot cre- 
ate an ambiguity or limit the plain statu- 
tory language.”° 


In addition, the three U.S. court 
of appeals decisions that broadly 
construe §242(a)(2)(B)(ii) have rea- 
soned that, notwithstanding the 
title, “Judicial review of orders of 
removal,” some of the provisions of 
§242 address the district court’s ju- 
risdiction over matters that are col- 
lateral to the final order of removal. 
Therefore, these courts have con- 
cluded, the title of §242 was in- 
tended to indicate the content of its 
provisions only in the most general 
manner. In the 1999 decision of the 
U.S. Court of Appeals for the Ninth 
Circuit in Van Dinh v. Reno, 197 F. 
3d 427 (9th Cir. 1999), the court 
stated: 

Reviewing §1252, which is both compli- 
cated and prolific, we see that it ad- 
dresses a multitude of jurisdictional is- 
sues, including ones that are collateral 
to the review of the final order of depor- 
tation. See, e.g. , §1252(a)(2)(B)(i) (provid- 
ing that “no court” may review certain 


of the Attorney General’s discretionary 
grants of relief in, inter alia, requests 
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for voluntary departure, cancellation of 
removal, and adjustment of status); 
§1252(e) (limiting jurisdiction to review 
exclusion orders, including habeas re- 
view and collateral constitutional chal- 
lenges to the validity of the system); 
§1252(g) (barring review in transitional 
cases of certain discretionary decisions 
of the Attorney General in any court and 
in any type of action). We conclude that 
§1252(a)(2)(B)(ii) is not limited in appli- 
cation only to review by the circuit 
courts of final orders of removal.” 


In 2002, the U.S. Court of Appeals 
for the Sixth Circuit, in CDI Infor- 
mation Systems, Inc. v. Reno, 278 F. 
3d 616 (6th Cir. 2002), followed Van 
Dinh, holding that §242(a)(2)(B)(ii) 
barred a district court from review- 
ing the INS denial of a request for 
an extension of stay as an H-1B non- 
immigrant. With regard to the title 
of §242, the court concluded: 

Given the scope of section 1252, we con- 
clude that its title does no more than 
indicate the provisions in a general 
manner. Therefore, we hold... that sec- 
tion 1252(a)(2)(B)(ii) is not limited to 


discretionary decisions made within the 
context of removal proceedings.”* 


The Sixth Circuit disagreed with 

Shanti’s analysis of the legislative 
history of ITRIRA, finding that the 
absence of any references to non- 
removal adjudications in the legis- 
lative history did not alter the plain 
language of §242(a)(2)(B)(ii): 
[T]he Shanti decision simply makes too 
much of congressional silence. Because 
Congress did not specifically enumerate 
H-1B visa extensions in the legislative 
history does not render the plain lan- 
guage of section 1252(a)(2)(B)(ii) inop- 
erative with respect to discretionary 
denials of H-1B extensions. In light of 
the range of discretionary decisions 
made by the Service, it would be unre- 
alistic for us to require Congress to ref- 
erence each variety in the legislative 
history before we would find it encom- 
passed within the plain language of 
1252(a)(2)(B)(ii).?° 


Statutory Context: An 
Essential Ingredient in an 
Analysis of §242(a)(2)(B)(ii) 
The missing ingredient in all of the 
judicial analyses of §242(a)(2)(B)(ii) 
is a thorough and accurate consider- 
ation of statutory context. The U.S. 
Supreme Court has stated, “The 
meaning—or ambiguity—of certain 
words or phrases may only become 
evident when placed in context.”°° 


On another occasion, the Court 
stated: 

[T]he meaning of a statute, plain or not, 
depends on context ... . “Words are not 
pebbles in alien juxtaposition; they have 
only a communal existence; and not only 
does the meaning of each interpenetrate 
the other, but all in their aggregate take 
their purport from the setting in which 
they are used.”*! 


In interpreting the proper scope 
of §242(a)(2)(B)(ii), the context in 
which the provision appears is cru- 
cial. Section 242 is titled, “Judicial 
review of orders of removal.” The 
various provisions of §242 all deal 
in one way or another with elimi- 
nating or streamlining the judicial 
review of removal decisions. Subsec- 
tions (a) through (g) all deal with 
aspects of removal proceedings, as 
reflected in the headings: (a) “Appli- 
cable provisions [of chapter 158, of 
Title 28, regarding exclusive juris- 
diction in the circuit courts to review 
final orders of removal]”; (b) “Re- 
quirements for review of orders of re- 
moval”; (c) “Requirements for [the 
circuit court] petition”; (d) “Review 
of final orders [of removal]”; (e) “Ju- 
dicial review of orders under section 
1225(b)(1) [summary removal]”; (f) 
“Limit on injunctive relief [enjoining 
the operation of 8 U.S.C. §§1221- 
1231, dealing with “Inspection, Ap- 
prehension, Examination, Exclusion, 
and Removal”); (g) “Exclusive juris- 
diction [in the circuit courts to review 
Attorney General’s decisions to com- 
mence proceedings, adjudicate cases, 
or execute removal orders].” 

Section 242(a) contains two para- 
graphs: 1) “General orders of re- 
moval,” setting forth the general 
provision for circuit court review of 
final orders of removal, other than 
orders of summary removal of arriv- 
ing aliens; and 2) “Matters not sub- 
ject to judicial review.” Paragraph 
(2) contains three subparagraphs: 
(A) “Review relating to section 
1225(b)(1) [summary removal]”; (B) 
“Denials of discretionary relief [from 
removal]”; and (C) “[Final] Orders 
{of Removal] against criminal 
aliens.” 

As the headings suggest, 
§§242(a)(2)(A),(B)&(C) deal with 
removal decisions that are not sub- 
ject to judicial review. Section 
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242(a)(2)(A) provides that “no court 
shall have jurisdiction to review” 
summary removal decisions, aside 
from the limited habeas corpus re- 
view authorized in subsection (e). 
Section 242(a)(2)(B), titled “Denials 
of discretionary relief,” provides 
that “no court shall have jurisdic- 
tion to review” decisions denying 
212(h)&(i) waivers of inadmissibil- 
ity, cancellation of removal, volun- 
tary departure and adjustment of 
status, and “any other [discretion- 
ary] decision” of the attorney gen- 
eral, other than asylum. Section 
242(a)(2)(C) provides that “no court 
shall have jurisdiction to review” 
final orders against aliens who are 
removable by reason of having com- 
mitted certain criminal offenses. 
Since the circuit court is the only 
court with jurisdiction to review fi- 
nal orders of removal, §242(a)(2)(C) 
means simply that the circuit court 
does not have jurisdiction to review 
the removal of aliens who have com- 
mitted the enumerated criminal of- 
fenses. 

The main thrust of §242 is to 
avoid piecemeal review of removal 
decisions. It accomplishes this goal 
by consolidating review of removal 
decisions in a single circuit court 
proceeding, or in a single district 
court habeas proceeding to review 
summary removal orders. In addi- 
tion, §242 streamlines the removal 
of aliens by restricting district court 
review of certain removal decisions. 
For example, §242(f) limits claims 
for injunctive relief against the op- 
eration of provisions of the INA that 
deal with the “inspection, apprehen- 
sion, examination, exclusion, and 
removal” of aliens, since district 
court suits seeking such relief can 
be used by aliens to delay their re- 
moval. Along the same lines, §242(g) 
eliminates district court challenges 
to the government’s discretionary 
decisions to commence removal pro- 
ceedings, adjudicate removal cases 
and execute removal orders. 

Viewing the common thread con- 
necting all of the various provisions 
of §242 compels the conclusion that 
§242(a)(2)(B)(ii) was intended to re- 
fer to immigration decisions made 
in the context of removal proceed- 
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ings. It would be anomalous for Con- 
gress to bury a provision wiping out 
judicial review of all nonremoval 
immigration decisions in the midst 
of a statutory section addressing 
judicial review of removal decisions. 
Barring district court review of de- 
nials of visa petitions and exten- 
sions of stay, for example, would not 
streamline the process of removing 
aliens. The aliens affected by such 
adjudications are not even in re- 
moval proceedings, and the aliens’ 
employers and family members 
whose petitions have been denied 
can never be put into removal pro- 
ceedings. 

Statutory context provides a miss- 
ing link in the Shanti analysis. The 
title of §242 is relevant because it 
sheds light on an ambiguity in 
§242(a)(2)(B)(ii). That ambiguity is 
created not by §242’s title, as Shanti 
suggests, but by the context in which 
§242(a)(2)(B)(ii) appears. Viewed in 
isolation, §242(a)(2)(B)(ii) is suscep- 
tible to a broad interpretation, ac- 
cording to which all discretionary 
immigration decisions are shielded 
from judicial review. However, 
viewed in the context of a statute 
governing judicial review of removal 
decisions, the provision should be 
interpreted narrowly as applying 
only to discretionary decisions made 
in the context of removal proceed- 
ings. 

Likewise, a proper consideration 
of statutory context refutes the CDI 
Information Systems and Van Dinh 
analyses. These cases reason that 
the title of §242 was not intended 
to limit the scope of its provisions 
to review of the final order of re- 
moval, since some of §242’s provi- 
sions limit collateral district court 
review. However, the provisions of 
§242 restricting district court review 
are all directly related to removal 
proceedings, with the common goal 
of streamlining the process of re- 
moving aliens. For example, §242(f) 
limits suits to enjoin the operation 
of removal procedures, and §242(g) 
eliminates district court review of 
certain removal decisions. These 
provisions are all inextricably inter- 
twined with the review of removal 
decisions and they only affect aliens 


who are in removal proceedings. 


Novel Approach: Doctrine 
of Ejusdem Generis 

None of the cases interpreting 
the scope of §242(a)(2)(B)(ii)’s 
catch-all phrase, “any other [dis- 
cretionary] decision of the attorney 
general [except asylum],” has ex- 
plored the doctrine known as “ejus- 
dem generis,” which can be deter- 
minative in interpreting the scope 
of such catch-all phrases. The au- 
thors submit that ejusdem generis, 
which has been sanctioned by the 
U.S. Supreme Court and many U.S. 
courts of appeal since 1939, may 
be the key to a proper interpreta- 
tion of §242(a)(2)(B)(ii). 

According to the rule of “ejusdem 
generis,” general terms in a statute 
following specific ones ordinarily are 
limited to matters similar to those 
specified.*” 
Where general words follow the enu- 
meration of particular classes of persons 
or things, the general words, under the 


rule or maxim of construction known as 
“ejusdem generis,” will be construed as 


applicable only to persons or things of 
the same general nature or class as 
those enumerated, unless an intention 
to the contrary is clearly shown .... 
The rule finds application and has fre- 
quently been applied where such terms 
as “other,” “any other,” “others,” or “oth- 
erwise,” or “other thing” follow an enu- 
meration of particular classes, and 
where this occurs such words are to be 
read as “other such like,” and are con- 
strued to include only others of the like 
kind or character.** 


The rule applies when the follow- 
ing conditions exist: 
(1) the statute contains an enumeration 
by specific words; (2) the members of the 
enumeration constitute a class; (3) the 
class is not exhausted by the enumera- 
tion; (4) a general term follows the enu- 
meration; and (5) there is not clearly 
manifested an intent that the general 
term be given a broader meaning than 
the doctrine requires.** 


Courts have used ejusdem generis 
to limit the scope of catch-all 
phrases, like the one found in 
§242(a)(2)(B)(ii), that are seemingly 
boundless when viewed in isolation 
from their surrounding text. In Gar- 
ner v. Louisiana, 368 U.S. 157 (1961), 
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Federal court review of decisions of the BCIS 


serves not only to correct abuses of discretion 
when they occur, but also to deter careless 
and improper agency action. 


the U.S. Supreme Court invoked the 
doctrine of ejusdem generis to limit 
the scope of a criminal statute de- 
fining a “breach of the peace.” The 
statute enumerated six specific acts 
describing tumultuous and disrup- 
tive behavior, such as “engaging in 
a fistic encounter,” and “using .. . 
unnecessary loud, offensive, or in- 
sulting language.” The list of six acts 
was followed by a concluding catch- 
all phrase: “or... any other act in 
such a manner as to unreasonably 
disturb or alarm the public.” The 
Court limited the catch-all phrase, 
in accordance with the ejusdem 
generis rule, to cover other forms of 
violence or loud and boisterous con- 
duct not already listed.* 

A number of decisions of the U.S. 
Court of Appeals for the 11th Cir- 
cuit (as well as other US. courts of 
appeal) have used ejusdem generis 
to limit the scope of statutory catch- 
all phrases. In a 2000 decision, the 
11th Circuit relied on ejusdem 
generis in holding that the seem- 
ingly broad statutory authorization 
for a court to award “such legal re- 
lief... as may be appropriate,” in a 
retaliatory discharge case, did not 
include the authority to award pu- 
nitive damages, in view of the 
statute’s enumeration of specific 
forms of compensatory damages, 
namely employment, reinstatement, 
promotion, lost wages, and liqui- 
dated damages. 

In a 1991 decision, the 11th Cir- 
cuit held that the catch-all phrase 
“or otherwise disciplined,” in a stat- 
ute safeguarding union members 
against improper disciplinary action 
by the union, was limited to actions 
similar in kind to those described just 
before it—fine, expulsion, and suspen- 
sion—and therefore did not include 
union members’ forfeiture of voting 
and nomination rights based on their 
loss of good standing status.*’ 


In 1989, the 11th Circuit held that 
a mechanic at a coke plant did not 
meet the definition of a “miner” un- 
der the Black Lung Benefits Act, 
where the catch-all phrase “and 
such other work of preparing such 
coal as is usually done by the op- 
erator of a coal mine,” did not in- 
clude the mechanic’s performance of 
washing and crushing at the coke 
plant, in view of the preceding enu- 
meration of specific types of work 
occurring on a coal mine site.** In 
another 1989 decision, the 11th Cir- 
cuit held that the statutory catch- 
all phrase “and other local condi- 
tions” did not include local 
conditions created by a local zoning 
ordinance, in view of the preceding 
restrictive term “climate,” and 
therefore the Miami Heart Institute 
could not shorten the useful life of 
three facilities it replaced as a re- 
sult of a zoning ordinance in order 
to recover unreimbursed costs from 
Medicare.*® 

With regard to the interpretation 
of §242(a)(2)(B)(ii)’s catch-all 
phrase, “any other [discretionary] 
decision,” all of the conditions exist 
for the application of ejusdem 
generis. Section 242(a)(2)(B) con- 
tains an enumeration by specific 
statutory references. The members 
of the enumeration constitute a 
class consisting of specific forms of 
discretionary relief that can be 
raised during removal proceedings 
as forms of relief from removal. In- 
cluded in the class are the follow- 
ing: 212(h) and (i) waivers, cancel- 
lation of removal (which can only be 
raised during removal proceedings), 
voluntary departure, adjustment of 
status and asylum.“ The class is not 
exhausted by the enumeration, 
since there are several additional, 
unmentioned forms of relief that can 
be raised during removal proceed- 
ings as grounds for relief from re- 
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moval.‘' The catch-all phrase “any 
other decision or action of the attor- 
ney general” follows the enumera- 
tion. Finally, there is no clear ex- 
pression of intent for the catch-all 
phrase to have a broader meaning 
than that of the specifically enumer- 
ated items. 

Applying the doctrine of ejusdem 
generis, §242(a)(2)(B)(ii) should be 
limited to precluding judicial review 
only of discretionary denials of re- 
lief that can be raised during re- 
moval proceedings as relief from 
removal, in view of the specific enu- 
meration of relief in §242(a)(2)(B). 
If the U.S. Supreme Court addresses 
the scope of §242(a)(2)(B)(ii), we feel 
certain it will apply ejusdem generis 
in its analysis. 


Conclusion: The Way Our 
Government’s Democratic 
Processes Should Work 

The right to sue the BCIS in fed- 
eral court is of inestimable impor- 
tance. Federal court review of de- 
cisions of the BCIS serves not only 
to correct abuses of discretion 
when they occur, but also to deter 
careless and improper agency ac- 
tion in the first instance. That is 
the way our government’s system 
of checks and balances is supposed 
to work. 

The CDI Information Systems 
interpretation of §242(a)(2)(B)(ii), if 
followed by other U.S. courts of ap- 
peal, circumvents the normal demo- 
cratic processes of our government. 
Congress may or may not have the 
power, within constitutional limits, 
to deprive millions of foreigners of 
judicial review in their first encoun- 
ters with U.S. democracy. If Con- 
gress were to consider stripping fed- 
eral courts of jurisdiction over all 
immigration decisions, the public 
policy issues would be thoroughly 
aired by our elected representatives. 
If enacted, the constitutionality of 
such a provision would be tested in 
the courts. However, it would be 
most unfortunate if a sweeping ju- 
risdictional bar against judicial re- 
view of all immigration decisions 
came into existence through errone- 
ous judicial interpretations of 
O 
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‘ On March 1, 2003, the INS’s admin- 
istrative, service, and enforcement func- 
tions were transferred to the new De- 
partment of Homeland Security. Under 
the DHS, border protection, inspection, 
investigation, and enforcement will be 
handled by the Bureau of Customs and 
Border Protection and the Bureau of 
Immigration and Customs Enforce- 
ment. The BICE assumed the INS’ en- 
forcement functions, as required by the 
Homeland Security Act, Pub. L. No. 
107-296, 116 Stat. 2135, codified prima- 
rily at 6 U.S.C. §101 et seg. Under the 
HSA, services and benefits will be ad- 
ministered by the Bureau of Citizen- 
ship and Immigration Services 
(“BCIS”). The BCIS has assumed all 
immigration service functions previ- 
ously performed by the INS, including 
the adjudication of immigrant visa pe- 
titions, naturalization petitions, asylum 
and refugee applications, and adjudica- 
tions performed at INS service centers. 

2 Pub. L. No. 104-208, 110 Stat. 3009 
(1996). 

3 See Foti v. INS, 375 U.S. 217 (1963). 

4 See Fatehi v. INS, 729 F. 2d 1086 (6th 
Cir. 1984); Ghorbani v. INS, 686 F. 2d 
784 (9th Cir. 1982); Butterfield v. INS, 
409 F. 2d 170 (D.C. Cir. 1969). 

5 5 U.S.C. §701 et seq. The APA does 
not provide a basis for exercising sub- 
ject matter jurisdiction. Pre-IIRIRA 
cases relied on 8 U.S.C. §1329 as con- 
ferring subject matter jurisdiction on 
the district courts to review the INS’ 
predeportation proceeding immigration 
decisions. The ITRIRA amended 8 U.S.C. 
§1329 to limit its applicability to suits 
brought by the government. In Sibhari 
v. Reno, 197 F. 3d 938, 941-43 (8th Cir. 
1999), the court held that 28 U.S.C. 
§1331 provides an alternative jurisdic- 
tional basis. 

® Reno v. American-Arab Anti-Dis- 
crimination Committee, 525 U.S. 471, 
483 (1999). 

’ The group of statutory sections ref- 
erenced in §242(f) is titled “Inspection, 
Apprehension, Examination, Exclusion, 
and Removal,” and as the title suggests, 
deals with immigration enforcement 
functions. 

8 See American-Arab Anti-Discrimi- 
nation Committee, 525 U.S. at 485. 

® Sections 1182(h) and (i) relate to 
waivers of inadmissibility for aliens 
who have committed certain crimes and 
immigration violations; 1229b relates 
to cancellation of removal; 1229c deals 
with voluntary departure; 1255 relates 
to adjustment of status. 

10 “This subchapter” refers to subchap- 
ter II of Chapter 12 of Title 8, covering 
§§1151 through 1379, and encompass- 
ing §§201 through 294 of the INA. 

1! Section 1158(a) relates to asylum. 

2 CDI Information Systems, Inc. v. 
Reno, 278 F. 3d 616 (6th Cir. 2002). See 
also Thomas v. Jenifer, 2002 U.S. App. 
LEXIS 7558 (6th Cir. 2002) (following 
CDI Information Systems). 

13 Samirah v. O’Connell, 335 F. 3d 545 
(7th Cir. 2003). 


14 Van Dinh v. Reno, 197 F. 3d 427 (9th 
Cir. 1999). 

15 El-Khader v. Perryman, 264 F. Supp. 
2d 645 (N.D. Ill. 2003); Ana Int’l, Inc. v. 
Way, 242 F. Supp. 2d 906 (D. Or. 2002); 
Systronics Corp. v. INS, 153 F. Supp. 2d 
7 (D.D.C. 2001); Saccoh v. INS, 24 F. 
Supp. 2d 406 (E.D. Pa. 1998). 

‘6 Two additional district court deci- 
sions interpreted §242(a)(2)(B)(ii) 
broadly and held that it bars district 
court habeas review of discretionary de- 
cisions made by the district director 
while the alien is in removal proceed- 
ings. Avramenkov v. INS, 99 F. Supp. 
2d 210 (D. Conn. 2000); Curri v. Reno, 
86 F. Supp. 2d 413 (D.N.J. 2000). How- 
ever, these cases are no longer valid in 
view of the U.S. Supreme Court’s deci- 
sion in INS v. St. Cyr, 533 U.S. 289 
(2001), in which the Court held that 
§242 does not bar habeas corpus review 
because the term “review,” as used in 
§242, does not refer to habeas review. 
St. Cyr did not specifically address 
§242(a)(2)(B)(ii), and dealt with other 
§242 provisions that use the term “re- 
view” when restricting federal court ju- 
risdiction. However, the Court’s reason- 
ing would apply with equal force to 
§242(a)(2)(B)(ii), so that even when 
broadly interpreted, the provision 
would not bar district court habeas re- 
view. See the recently decided Demore 
v. Kim, 123 S. Ct. 1708 (2003), in which 
the Supreme Court held that a provi- 
sion restricting judicial review of the 
Attorney General’s discretionary deci- 
sions regarding detention and release 
did not bar habeas review raising a con- 
stitutional challenge to the statutory 
framework that permitted the alien’s 
detention without bail. 

7 Shanti, Inc. v. Reno, 36 F. Supp. 2d 
1151 (D. Minn. 1999); Talwar v. INS, 
2001 U.S. Dist. LEXIS 9248 (S.D.N-Y. 
2001). A third district court, in an un- 
reported decision, also interpreted the 
provision narrowly. See 80 Interpreter 
Releases 319 (March 3, 2003), summa- 
rizing the decision of the U.S. District 
Court for the District of Columbia in 
Evangelical Lutheran Church in 
America v. INS, No. 02-1297 (D.D.C. 
Oct. 5, 2002) (order granting prelimi- 
nary injunction). 

18 Mart v. Beebe, 94 F. Supp. 2d 1120 
(D. Or. 2000); Burger v. McElroy, 1999 
US. Dist. LEXIS 4854 (S.D.N.Y. 1999) 
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§242(a)(2)(B)(i) only abolishes judicial 
review of adjustment of status denials 
by the BIA in removal proceedings). 

8 Talwar, 2001 U.S. DIst. LEXIS 9248 
at pg. 10 [citations omitted]. 

20 Shanti, 36 F. Supp. 2d at 1158. 

21 Mart, 94 F. Supp. 2d at 1124. 

22 Talwar, 2001 U.S. Dist. LEXIS 9248, 
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23 Mart, 94 F. Supp. 2d at 1124. 
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26 Ana Int’l, 2002 U.S. Dist. LEXIS 
25483, at pp. 41-42. 
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8° Food & Drug Admin. v. Brown & 
Williamson Tobacco Corp., 529 U.S. 120, 
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Inc., 208 F. 3d 928, 934 (11th Cir. 2000); 
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Glass Workers Int’l Union, 941 F. 2d 
1172, 1180 (11th Cir. 1991); Fox v. Of- 
fice of Workers Compensation Pro- 
grams, 889 F. 2d 1037, 1040 n.15 (11th 
Cir. 1989); Miami Heart Institute v. 
Sullivan, 868 F. 2d 410, 413 (11th Cir. 
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38 Fox, 889 F. 2d at 1040. 

39 Miami Heart Institute, 868 F. 2d at 
413. 

40 The reference to asylum appears at 
the end of §242(a)(2)(B)(ii) as an excep- 
tion, but nonetheless is part of the list 
of items of discretionary relief that are 
set forth in §242(a)(2)(B). 

See 8 C.F-.R. § 240.11; Matsuk v. INS, 
247 F. 3d 999 (9th Cir. 2001) (holding 
that §242(a)(2)(B)(ii) bars circuit court 
review of the discretionary denial of 
withholding of removal during removal 
proceedings). 
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A New Prescription for an Old Headache: 
Calculating Judgments in Medical Malpractice 
Actions Under F.S. §766.118 (2003) 


nderstanding how final 

judgments are calcu- 

lated is crucial to the 

ability to evaluate a 
case at any stage of the litigation, 
for plaintiffs and defendants alike. 
The task of calculating the amounts 
owed by defendants following trials 
involving the comparative fault doc- 
trine' has become increasingly per- 
plexing over the course of the past 
10 years, particularly as Florida’s 
courts have struggled with issues 
involving the interplay between the 
Florida Supreme Court’s ruling in 
Fabre v. Marin, 623 So. 2d 1182 (Fla. 
1993), and the mechanism of set- 
offs. That task was not made any 
easier by the legislature’s most re- 
cent medical malpractice reform 
measures. 

In 2003, Florida’s legislature un- 
dertook a comprehensive effort to 
reform the state’s medical malprac- 
tice laws, with the goal of reducing 
liability insurance premiums for 
health care providers who were fac- 
ing skyrocketing insurance costs.° 
The controversial centerpiece of the 
medical malpractice reform pack- 
age is F.'S. §766.118 (2003), which 
imposes a cap on the amount of non- 
economic damages which may be 
recovered in medical negligence 
actions.‘ Although inspired by the 
plan adopted by the Texas Legisla- 
ture in the summer of 2003,° 
Florida’s cap is a unique—and 
uniquely political—approach to 
limiting noneconomic damages in 
an effort to reduce overall insurance 
payouts, and thereby reduce insur- 
ance premiums. 

The essential features of 


by Gail Leverett Parenti 


The controversial 
centerpiece of the 
medical malpractice 
reform package is 
F.S. §766.118, which 
imposes a cap on the 


amount of noneconomic 


damages that may be 
recovered in medical 
negligence actions. 


§766.118 include limitations on 
noneconomic damages separately 
applicable to “practitioners” and 
“nonpractitioners”; the ability to 
“pierce” the cap in certain in- 
stances; a lower cap for practitio- 
ners providing emergency medical 
services; and an internal “setoff” 
mechanism which provides the 
methodology for applying the cap in 
cases involving comparative fault 
and/or prior settlements. Each of 
these features will require courts 
and litigants to rethink fundamen- 
tal notions about the way judg- 
ments have been calculated and 
entered against defendants in 
medical malpractice actions. 

The first step in the analysis is 
to determine whether each defen- 
dant is a “practitioner” or a 
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“nonpractitioner.” The definition of 
the term “practitioner”® is the 
touchstone for determining which 
limitation on noneconomic damages 
applies to a given health care pro- 
vider.’ If the health care provider 
falls within the definition of “prac- 
titioner,” the noneconomic damages 
recoverable from that defendant are 
subject to the limitations set forth 
in subsection (2) of the statute; gen- 
erally, $500,000 per claimant, or $1 
million in the aggregate.* If, how- 
ever, the health care provider does 
not satisfy the definition of a “prac- 
titioner,” the noneconomic damages 
recoverable from that defendant are 
subject to the higher limitations set 
forth in subsection (3) of the stat- 
ute: $750,000 per claimant, or $1.5 
million aggregate. 

The definition of “practitioner” 
includes health care providers li- 
censed under various chapters,’ as 
well as their employees and affili- 
ated business entities. Additionally, 
the term includes “any person or 
entity for whom a practitioner is vi- 
cariously liable and any person or 
entity whose liability is based 
solely on such person or entity be- 
ing vicariously liable for the actions 
of a practitioner.”’° Logically, then 
“nonpractitioners” would generally 
include persons and entities out- 
side the stream of vicarious liabil- 
ity for a “practitioner.” However, 
“nonpractitioners” may also include 
a person or entity found to be vi- 
cariously liable for a “practitioner,” 
assuming that is not the sole basis 
of liability. 

The statute provides two avenues 
of “piercing,” both of which trigger 
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entitlement to claim the aggregate 
amount in each category in certain 
narrowly proscribed circumstances. 
In cases where medical negligence 
has caused either death or perma- 
nent vegetative state, the total 
amount recoverable from all practi- 
tioners, regardless of the number of 
claimants, is limited to $1 million, 
and the total amount recoverable 
from all nonpractitioners is limited 
to $1.5 million. Alternatively, if the 
jury finds that medical negligence 
has caused a “catastrophic injury,” 
as that term is defined,'! the patient 
may recover noneconomic damages 
not to exceed $1 million from prac- 
titioners, and $1.5 million from 
nonpractitioners, if the trial court 
makes the additional finding that “a 
manifest injustice would occur un- 
less increased noneconomic dam- 
ages are awarded, based on a find- 
ing that because of the special 
circumstances of the case, the non- 
economic harm sustained by the in- 
jured patient was particularly se- 
vere.”!” 

Separate limitations on noneco- 
nomic damages apply to practitio- 
ners and nonpractitioners providing 
emergency care and services.'® 
Where defendants are providing 
emergency services pursuant to 
state or federal obligations,‘ the 
maximum noneconomic damages 
recoverable from practitioner defen- 
dants is $150,000 per claimant, with 
a $300,000 aggregate amount. The 
maximum recoverable from 
nonpractitioner defendants, how- 
ever, is $750,000 per claimant, with 
a $1.5 million total amount. “Pierc- 
ing” is not available in cases sub- 
ject to the emergency services cap. 

In cases involving the negligence 
of a single defendant, the task of 
applying the cap on noneconomic 
damages is relatively straightfor- 
ward. Following the jury’s verdict, 
the trial court would be called upon 
to limit the final judgment in accor- 
dance with the terms of the stat- 
ute.'!° For example, if the jury re- 
turned a verdict against a single 
physician awarding $750,000 in 
noneconomic damages, the judg- 
ment would reflect a reduction of the 
noneconomic award to $500,000, the 


maximum recoverable from a single 
practitioner defendant. 

Many medical malpractice cases, 
however, involve multiple defen- 
dants, some of whom will have 
settled with the plaintiff before the 
case reaches trial. In recognition of 
such cases, §$766.118(6) contains an 
internal “setoff” provision designed 
to provide guidance to trial courts 
faced with the task of applying the 
caps on noneconomic damages in 
conjunction with other reductions 
for comparative fault and setoffs for 
economic damages. The applicable 
subsection provides: 

(6) SETOFF.—In any case in which the 
jury verdict for noneconomic damages 
exceeds the limits established by this 
section, the trial court shall reduce the 
award for noneconomic damages within 
the same category of defendants in ac- 
cordance with this section after making 
any reduction for comparative fault as 
required by s.768.81 but before applica- 
tion of a setoff in accordance with 
§§46.015 and 768.041. In the event of a 
prior settlement or settlements involv- 
ing one or more defendants subject to 
the limitations of the same subsection 
applicable to a defendant remaining at 


trial, the court shall make such reduc- 
tions within the same category of defen- 
dants as are necessary to ensure that 
the total amount of noneconomic dam- 
ages recovered by the claimant does not 
exceed the aggregate limit established 
by the applicable subsection. This sub- 
section is not intended to change cur- 
rent law relating to the setoff of eco- 
nomic damages. 


Pared down to its essentials, the 
statute provides for 1) reduction 
based upon comparative fault, fol- 
lowed by 2) application of the limi- 
tation on noneconomic damages, 
including setoffs for amounts re- 
ceived in settlement for noneco- 
nomic damages within the category 
of defendants, and 3) application of 
setoffs for amounts received in 
settlement for economic damages. 

Pursuant to the methodology out- 
lined by the statute, the first step 
for the trial court is to apply any 
reduction based on comparative 
fault. Assuming a verdict of $2 mil- 
lion in noneconomic damages, a 
single practitioner defendant found 
to be 10 percent at fault would be 
liable for only $200,000 in noneco- 
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nomic damages; therefore, the court 
would not be called upon to make a 
further reduction based upon the 
cap. Thus, before determining 
whether the cap on noneconomic 
damages is even implicated, the 
court must first calculate the 
amount of noneconomic damages 
owed by each defendant based on 
the jury’s allocation of comparative 
fault. 

In cases involving two or more 
defendants in a single category, the 
court must then determine whether 
the total amount received by the 
plaintiff in noneconomic damages 
from all defendants is consistent 
with the statutory limitation, and 
make such reductions as are neces- 
sary to ensure that the caps are not 
exceeded. This involves two consid- 
erations: calculating the total 
amount received in prior settle- 
ments allocable to noneconomic 
damages, in order to determine the 
maximum recoverable from the 
nonsettling defendants, and allocat- 
ing that amount to the remaining 
defendants for purposes of entry of 
final judgment. 

The formula for apportioning 
settlement proceeds between eco- 
nomic and noneconomic damages for 
the purpose of calculating setoffs 
was established by the Supreme 
Court in Wells v. Tallahassee Mem’l 


Reg'l Med. Ctr, Inc., 659 So. 2d 249, 
254 (Fla. 1995), which held that the 
settlement proceeds should be di- 
vided between economic and non- 
economic damages in the same ra- 
tio as the jury’s award.'® Under 
§766.118(6), this allocation serves 
two functions: determining the 
amount of economic damages which 
are subject to a dollar-for-dollar re- 
duction of the liability of all defen- 
dants for economic damages,"’ and 
determining the amount of noneco- 
nomic damages which have been 
received by the plaintiff for the pur- 
pose of making the adjustments nec- 
essary to enforce the statutory cap 
on noneconomic damages applicable 
to each category of defendants. 

The purpose of §766.118(6)’s “set- 
off” provision, which is to enforce the 
statutory limitations on the recov- 
erable amount of noneconomic dam- 
ages, is unique to the statutory 
scheme.'* By requiring what is, in 
effect, a partial setoff for noneco- 
nomic damages, at least to the ex- 
tent of settlements from defendants 
within the same category (i.e. , “prac- 
titioners” or “nonpractitioners”), 
§766.118(6) represents a departure 
from Wells, which held that noneco- 
nomic damages paid by a settling 
defendant are not subject to setoff 
under the setoff statutes,’ by vir- 
tue of the abolition of joint and sev- 
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eral liability for noneconomic dam- 
ages. On the other hand, because the 
statute confines setoffs for noneco- 
nomic damages to settlements 
within the same category of defen- 
dants, a nonpractitioner who would 
have otherwise enjoyed a full setoff 
for all sums paid in settlement by 
one for whom it was vicariously li- 
able”? may no longer be entitled to 
such a setoff.”! 

Once the court makes the math- 
ematical calculation of the amounts 
received by the plaintiff from prior 
settlements allocable to noneco- 
nomic damages, the court must then 
determine how much of the remain- 
der of the allowable noneconomic 
damages are to be assessed against 
the remaining defendants. For ex- 
ample, in a case permitting a maxi- 
mum recovery of $1 million from 
practitioners, if a plaintiff has re- 
ceived $400,000 in prior settlements 
allocable to noneconomic damages, 
what remains is for the court to de- 
termine how to effect the reduction 
of the noneconomic damage awards 
against the remaining defendants to 
an amount which equals the balance 
of the allowable noneconomic dam- 
ages, or $600,000. 

In most instances, it would be 
logical for the court to make the 
necessary reductions of noneco- 
nomic damage awards on a propor- 
tional basis, based upon the jury’s 
allocation of fault; however, the stat- 
ute leaves the exact method of ap- 
portionment between defendants 
within the same category largely to 
the discretion of the trial court. In 
some instances, a strict proportional 
reduction would mean that the 
plaintiff is unable to collect the en- 
tire amount of statutorily permis- 
sible noneconomic damages. Since 
the effect of the statute is to limit 
the damages recoverable by the 
plaintiff, it makes sense that the 
trial court should maintain the dis- 
cretion necessary to ensure that the 
method of apportioning the noneco- 
nomic damages recoverable within 
each category of defendants serves 
the interests of justice in the case, 
provided that no defendant is re- 
quired to pay more in noneconomic 
damages than his or her share of the 
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total noneconomic damage award 
following reduction for comparative 
fault. 

To be sure, the introduction of a 
cap on noneconomic damages will 
further complicate the process of 
calculating final judgments in 
medical malpractice actions. Nev- 
ertheless, each complicating factor 
is evidence of the legislature’s 
painstaking effort to balance con- 
siderations of fairness against the 
need to limit the overall amount of 
damages recoverable, with the goal 
of bringing predictability and sta- 
bility to the medical malpractice 
liability insurance market. U 


Stat. §768.81 (2001). 

Fria. Strat. §§46.015 and 768.041 
(2001). See, e.g., Gouty v. Schnepel, 795 
So. 2d 959 (Fla. 2001); Y.H. Inus., Inc. v. 
Godales, 690 So. 2d 1273 (Fla. 1997); 
Wells v. Tallahassee Mem’! Reg’l Med. 
Ctr, 659 So. 2d 249 (Fla. 1995). See also 
D'Angelo v. Fitzmaurice, 832 So. 2d 135, 
137 (Fla. 2d D.C.A. 2002) (noting that 
setoff was “the litigation du jour for per- 
sonal injury practitioners”), rev. 
granted, 845 So. 2d 888 (Fla. 2003). 

8 2003 Fla. Laws ch. 416. 

‘ Ch. 766 defines the term “claim for 
medical negligence” as “a claim arising 
out of the rendering of, or the failure to 
render, medical care or services.” FLA. 
Stat. §766.106(1)(a) (2003). See J.B. v. 
Sacred Heart Hosp. of Pensacola, 635 
So. 2d 945, 948-49 (Fla. 1994); Puentes 
v. Tenet Hialeah Healthsystem, 843 So. 
2d 356 (Fla. 3d D.C.A. 2003). 

5 2003 Tex. Gen. Laws 204, art. 10, 
§74.301. 

® Fra. Star. §766.118(1)(c) (2003). 

* 2003 Fla. Laws ch. 416 includes a 
new comprehensive definition of 
“health care provider” for purposes of 
Star. ch. 766. Star. §766.202(4) 
(2003). 

8 Section 766.118(2)(a) provides, how- 
ever, that no individual practitioner is 
to be liable for more than $500,000 in 
noneconomic damages, regardless of 
the number of claimants. 
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® The notable exception is that nurses 
licensed under Ch. 464 are not defined 
as “practitioners” under §766.118(1)(c). 
As a result, individual nurses should 
share the same cap on noneconomic 
damages as their employers, thereby 
eliminating the incentive to sue nurses 
individually as a means of increasing 
the total noneconomic damages recov- 
erable in an action. 

10 Fia. Stat. §766.118(1)(c) (2003). 

"| Section 766.118(1)(a) defines “cata- 
strophic injury” to mean: “[a] perma- 
nent impairment constituted by: 1. Spi- 
nal cord injury involving severe 
paralysis of an arm, a leg, or the trunk; 
2. Amputation of an arm, a hand, a foot, 
or a leg involving the effective loss of 
use of that appendage; 3. Severe brain 
or closed-head injury .. . ; 4. Second- 
degree or third-degree burns of 25 per- 
cent or more of the total body surface 
or third-degree burns of 5 percent or 
more to the face and hands; 5. Blind- 
ness, defined as a complete and total 
loss of vision; or 6. Loss of reproductive 
organs which results in an inability to 
procreate.” 

2 Fria. Stat. §§766.118(2)(b)(1), 
(3)(b)(1) (2003). 

13 Fla. Stat. §766.118(4), (5) (2003). 
See also 2003 Fla. Laws ch. 416, §55 
(setting forth legislative findings re- 
garding access to emergency medical 
services). 

‘| The emergency services cap applies 
to any treatment act, “including diag- 
nosis that occurs prior to the time the 
patient is stabilized and is capable of 
receiving medical treatment as a 
nonemergency patient, unless surgery 
is required as a result of the emergency 

. , in which case, the limitation .. . 
applies to any act or omission of pro- 
viding medical care or treatment which 
occurs prior to the stabilization of the 
patient following surgery.” FLA. Star. 
§766.118(4), (5) (2003). 

‘5 Presumably, the limitation would be 
invoked by a motion to limit the judg- 
ment filed by the defendant within 10 
days of the verdict. See, e.g., Florida 
Patient’s Comp. Fund v. Scherer, 558 So. 
2d 411 (Fla. 1990); Fia. R. Civ. P. 
1.530(g). 

‘6 Query: In this context, would it be 
more equitable to use a ratio based on 
the proportion of economic damages to 
recoverable noneconomic damages, 
rather than simply to unreduced non- 
economic damages awarded by the 
jury? 

‘7 Section 766.118(6) expressly pro- 
vides that it is “not intended to change 
current law relating to the setoff of eco- 
nomic damages.” 

'8 “(I]n order to ensure strict adherence 
to the statutory caps scheme, the court 
must reduce an award of noneconomic 
damages that exceeds the statutory cap 
for the particular category of defendant 
and injury.” Senate Staff Analysis and 
Economic Impact Statement, CS/SB 2-D, 
Health Aging and Long-Term Care Com- 
mittee, available at www.flsenate.gov/ 


data/session/2003D/Senate/bills/analy- 
sis/pdf/2003s0002D.hc.pdf 

Fia. Star. §§46.015(2), 768.041(2) 
(2001). 

20 See, e.g., J.R. Brooks & Son, Inc. v. 
Quiroz, 707 So. 2d 861 (Fla. 3d D.C.A. 
1998) (vicariously liable defendant is 
entitled to a full setoff for a prior settle- 
ment with an actively negligent defen- 
dant). 

“1 In cases where a direct negligence 
claim is joined with a vicarious liability 
claim or claims, the nonpractitioner’s 
maximum liability for noneconomic dam- 
ages is limited to the “nonpractitioner” 
cap, which includes vicarious liability. 
Stat. §766.118(3)(c) (2003). 
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Florida’s Supervised Visitation Programs: 
The Next Phase 


by Karen Oehme and Sharon Maxwell 


normous changes have 

taken place since 1997, 

the last time The Florida 

Bar Journal included de- 
tailed information about supervised 
visitation programs in Florida.’ At 
that time, 15 programs supervised 
a few thousand visits by nonresi- 
dential parents with their children. 
These programs were considered 
pioneers in an emerging court ser- 
vice. While supervised visitation 
programs still serve courts and 
communities by providing a safe 
and neutral setting in which non- 
custodial parents can have super- 
vised access to their children in de- 
pendency, domestic violence, and 
high-conflict custody cases,’ the 
number of visits has substantially 
increased. In 2002, over 40,000 vis- 
its were supervised across the state 
by 42 programs.’ Today, every judi- 
cial circuit is home to at least one 
program.‘ As in 1997, however, fam- 
ily court judges and lawyers still 
call for the development of more 
supervised visitation and moni- 
tored exchange programs and the 
expansion of existing ones.° This 
article offers an overview of the 
growth of, and current issues sur- 
rounding, supervised visitation and 
exchange in Florida and nationally. 


Minimum Standards 
and Essential Elements 

At the vanguard of the nation, 
there were only two other states— 
California and Kansas®°—that had 
developed statewide minimum 
standards for supervised visitation 
centers. The Florida Supreme 
Court’s Family Court Steering Com- 
mittee began developing a skeletal 
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set of standards for supervised visi- 
tation and exchange programs in 
1998. In an attempt to create some 
uniformity in such areas as staff 
training, terminology, and basic 
practice norms, the committee pre- 
sented a set of standards to Chief 
Justice Harding. The chief justice 
endorsed the standards and crafted 
an administrative order in 1999 
mandating that chief judges of each 
circuit enter into an agreement 
with local programs (te whom trial 
judges referred cases) that agreed 
to comply with the standards.’ The 
purposes of providing supervised 
visitation expressed by the stan- 
dards include “enabling an ongoing 
relationship between the noncusto- 
dial parent and child by impartially 
observing their contact in a safe and 
structured environment and to fa- 
cilitate appropriate child/parent in- 
teraction during supervised con- 
tact.” Monitored exchange, which is 
offered by some of Florida’s super- 
vised visitation programs, means 


the supervision of the child’s movement 
from the custodial to noncustodial par- 
ent at the start of noncustodial parent/ 
child visit or from the noncustodial par- 
ent back to the custodial parent at the 
end of the visit. This type of supervised 
contact is for those cases in which con- 
tact causes conflict between the adults 
but the contact between the parent and 
child could be expected to proceed with- 
out incident.® 


Still, some circuits do not have 
agreements between the courts and 
local programs (even in circuits in 
which judges actively refer cases to 
those same programs). Neverthe- 
less, supervised visitation is listed 
as one of the 12 “essential ele- 
ments” of a model family court in 
the Family Court Steering 
Committee’s report, which the Su- 
preme Court “wholeheartedly en- 
dorsed” as essential to the success- 
ful function of a model family court. 


The ABA Takes Notice 

Legal commentators have touted 
supervised visitation and exchange 
as a valuable service for vulnerable 
children and troubled families,'° es- 
pecially in domestic violence cases. 
The American Bar Association ac- 
knowledged that allowing family 
members to supervise visits does not 
sufficiently address issues of safety 
and may place the monitoring fam- 
ily member or friend at risk of vio- 
lence or manipulation by an abusive 
parent. The ABA approved a policy 
in 2000 encouraging courts to “pro- 
vide or identify and make use of ” 
locations in which supervised visi- 
tation can safely occur." 

Additionally, in 2001 the ABA’s 
Family Law Section published its 
Wingspread Report,’’ an action 
plan replete with recommendations 
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for changes in the legal and mental 
health systems to mitigate the ef- 
fects of high-conflict custody cases 
on children. As the Wingspread 
Report’s preamble states, “high-con- 
flict custody cases seriously harm 
the children involved.” The report 
then lists supervised visitation 
among services that should be avail- 
able to all families without regard 
to income to alleviate that harm. 
Many other states have recently 
sanctioned the use of supervised visi- 
tation programs, among them New 
Mexico,'*? which empowers judicial 
districts to develop programs by lo- 
cal court rule; Idaho,’ which touts 
supervised visitation as an effective 
response to families in domestic re- 
lations disputes; and Tennessee,'® 
which authorizes its Human Services 
Department to apply for federal 
grants for supervised visitation. The 
national media, from the New York 
Times" to the Chicago Tribune," have 
run items on supervised visitation 
and monitored exchange. Still, 
Florida remains at the forefront of 
supervised visitation with more pro- 
grams listed by the international 
Supervised Visitation Network than 
any other state and with an unsur- 
passed active support by the Florida 
Department of Children and Fami- 
lies, which provides some funding and 
technical assistance for programs and 
all levels of the judiciary. It seems 
logical, then, that the most vexing is- 
sues arising from supervised visita- 
tion should be addressed in Florida. 


Safety and Critical Incidents 

Only a small minority of family 
court cases ever gets referred to su- 
pervised visitation. Thus, visitation 
programs provide services to prob- 
ably the most emotionally volatile 
group of litigants in the court sys- 
tem. The anxiety, fear, anger, despair, 
and grief that these parents feel— 
and the actual harm they have ex- 
perienced—can manifest themselves 
in many ways at visits, a time of 
heightened emotions. In 1999, after 
seeing a rise in anecdotal reports 
from directors, the Clearinghouse on 
Supervised Visitation began to col- 
lect data from Florida programs on 
security breaches and critical inci- 


dents. The development of a uniform 
reporting system of supervised visi- 
tation data is a front-burner issue of 
the Task Force for Children’s Justice. 
Categories of incidents collected by 
the clearinghouse are excerpted from 
the 2002 Critical Incident Report. 
They point out the need for both rig- 
orous staff training and on-site se- 
curity. These incidents are not 
unique to Florida; they are repeated 
in programs around the U.S.: 

* Incidents involving substance 
abuse, with the nonresidential par- 
ents showing up for visits smelling 
of alcohol, openly intoxicated, or 
under the possible influence of ille- 
gal drugs; 

¢ Incidents involving parental 
unwillingness to comply with pro- 
gram rules, unwilling/unable to re- 
frain from yelling at child, criticiz- 
ing the other parent in the child’s 
presence, using profanity, and criti- 
cizing staff; 

¢ Incidents involving threats of 
physical aggression/intimidation in 
which staff or the residential par- 
ent is threatened with bodily harm; 

¢ Incidents involving parental 
mental illness, such as parents ar- 
riving unmedicated exhibiting delu- 
sional behavior, even to the point of 
hallucinating on-site; 

¢ Incidents involving actual acts of 
physical aggression, including par- 
ents slapping and biting staff mem- 
bers, or pushing staff away in an at- 
tempt to reach the residential parent, 
nonresidential parents getting into 
physical altercations, and one in- 
stance of parental kidnapping, in 
which the nonresidential parent 
grabbed the children and ran out of 
the building, after knocking down staff. 

Cases that arise from injunctions 
for protection against domestic vio- 
lence have been extremely common 
and distinctly troublesome. They 
have resulted in numerous critical 
incidents, mostly involving attempts 
by the alleged batterer to have pro- 
hibited contact with his victim. Pro- 
gram directors report a great deal 
of subtlety in these incidents on the 
part of the visiting parent/alleged 
batterer.'* For example, visiting par- 
ents in domestic violence cases have 
tried to elicit information during the 


visit from the child about the other 
parent’s whereabouts. In some in- 
stances, they have deliberately 
flouted the program’s schedule by 
leaving early, waiting in the park- 
ing lot for the other parent, arriv- 
ing late to increase the likelihood of 
meeting the other parent, and have 
devised ingenious ways to send in- 
timidating messages via the child to 
the other parent. This last category 
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poses an ongoing challenge for su- 
pervised visitation program staff, 
and requires enormous amounts of 
vigilance. For example, visiting par- 
ents have written notes and slipped 
them in the child’s clothing, written 
words on the child’s clothing, and 
even tried to write on the child’s 
skin. Messages—in one case, a sui- 
cide note—have been placed on and 
in the residential parent’s car in the 
program parking lot, on the side of 
juice boxes that the program pro- 
vides the children, and in toys and 
gifts brought to the children. In one 
case, the father brought his three- 
year-old daughter a flower at each 
visit, which she brought home with 
her. After a few visits, the child’s 
mother told staff that her abusive 
husband had told her that the only 
time she would ever get flowers was 
on her grave. Such incidents reveal 
the need for increased staff training 
and adequate funding for security. 
Probably the most difficult of cases 
referred to supervised visitation are 
those involving child sexual abuse. 
Parents have brought to visits ob- 
jects associated with the child’s 
abuse, e.g., toys that trigger memo- 
ries of the abuse. This belies the 
staff’s assurance to the child that he 
or she will be safe at visits and has 
led to the retraumatizing of children 
on-site at programs. Directors also 
report that parents have minimized 
abuse to the child during visits, and 
have in a few instances acted in 
physically inappropriate ways with 
their children, such as openly mas- 
turbating or fondling the child. Ad- 
ditionally, sexualized children have 
acted inappropriately with children 
from different families during visits. 


Need for Security, Training, 
and Informative Referrals 
Many of the problems that have 
occurred at supervised visitation 
programs could be addressed by at- 
tention to the following: mandated 
security, training, and informative 
referrals. Currently, programs are 
only required to have a written se- 
curity protocol. Requiring that pro- 
grams have a law enforcement of- 
ficer with the power of arrest on-site 
during visits lends a distinct layer 


of safety to each visit. While secu- 
rity devices such as metal detectors 
and breathalyzers used by staff may 
seem adequate, this illusion is dis- 
pelled when the metal detector beeps 
or the litmus test turns color, indi- 
cating an armed or intoxicated par- 
ent. Program staff, many of whom 
are community volunteers, college 
interns, and minimally paid commu- 
nity workers, are ill-equipped to dis- 
arm parents or to inform a parent 
emboldened by drugs or alcohol that 
a visit is cancelled. 

Mandatory ongoing training of 
supervised visitation staff would 
address the issue of high staff turn- 
over and ensure that directors and 
staff have adequate expertise in 
dealing with high-conflict families. 
In 1998, the Clearinghouse on Su- 
pervised Visitation developed a com- 
petency-based training manual for 
Florida’s supervised visitation pro- 
viders. Funded by the Department 
of Children and Families, this 
manual was intended to provide the 
minimum training necessary for 
providers in areas of child abuse/ 
neglect, parental substance abuse, 
parental mental illness, and domes- 
tic violence while also outlining the 
requisite skills needed by staff and 
volunteers to appropriately monitor 
these cases. While this manual has 
provided core training in these com- 
petencies, there is no guarantee that 
all of Florida’s providers have used 
the training manual or used the 
most recent manual produced by the 
clearinghouse on child sexual abuse 
referrals. Further, staff and volun- 
teers of these programs often lack 
specific degrees in human services 
or specific experience in working 
with the type of families that are 
referred by the court. Many pro- 
grams have only one paid staff mem- 
ber and rely extensively upon com- 
munity volunteers or interns to 
monitor visits. Mandatory training 
and documentation of training is 
imperative in ensuring safe visits. 

In October 2003, the clearinghouse 
published a survey on judicial prac- 
tices report. The survey revealed that 
many judges are unfamiliar with the 
local supervised visitation programs 
to which they refer cases.'® Although 
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the survey results were troubling in 
that respect, they also indicated that 
judges affirmatively want more 
training in the effective use of super- 
vised visitation services and related 
issues. 

There are several ways to improve 
judicial involvement. Judicial refer- 
rals should include all background 
information currently known perti- 
nent to keeping the child safe at vis- 
its, and should have a formalized 
mechanism for reporting critical in- 
cidents. For example, if a court refer- 
ral indicates a need for a supervised 
visit but does not mention a sexual 
abuse allegation, the program direc- 
tor may not realize that the crayons 
a parent brings to each visit are the 
same kind he used to sexually abuse 
the child. Likewise, if the staff has in- 
complete background information 
about the case, they may not realize 
that the photographs the parent 
brings to show a child are of a camp- 
ing trip during which the child was 
sexually abused. These are examples 
of real cases. Too often judges mistak- 
enly omit details that would alert 
staff to important issues like the ex- 
istence of orders for protection, arrest 
and criminal history information, and 
details about past physical or sexual 
abuse. Programs should be autho- 
rized to obtain basic specific case in- 
formation from the Department of 
Children and Families regarding 
abuse allegations and findings. After 
the court has made an informative 
referral, there should be some formal 
mechanism in place for the court to 
be apprised of critical incidents. This 
mechanism could be periodic judicial 
review of cases referred to supervised 
visitation (which is currently not the 
practice in Florida), or some method 
by which program directors, who are 
not parties to the cause, can alert the 
court to problems without endanger- 
ing parties’ procedural due process 
rights. Without such information, pro- 
grams will not be able to fulfill their 
fundamental mission: keeping chil- 
dren safe. 


Need for Legislative 
Involvement 

The minimum standards for su- 
pervised visitation program agree- 
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ments developed by the steering 
committee were always considered 
a beginning of the standardization 
of supervised visitation services, not 
the end. Yet the legislature has 
never enacted legislation creating a 
means for operationalizing the 
minimum standards, developing se- 
curity protocols, certifying pro- 
grams, or monitoring them to ensure 
compliance, despite a direct request 
from the chief justice in 1999 to the 
speaker of the house and president 
of the senate, saying in part: 

The lack of guidelines or standards for 
these programs and lack of oversight 
of these programs, particularly as to 
staff and visitor safety and staff train- 
ing, is of great concern .... It does not 
appear that this is an appropriate 
function for the chief judge, but, rather, 
is better suited to an executive branch 
agency ....I urge the legislature to 
consider establishing a certification 
process, and designate an entity out- 
side of the judicial branch to be respon- 
sible for oversight of supervised visi- 
tation programs.” 


Bills introduced each year there- 
after by individuals or legislative 
committees were not passed by both 
houses of the legislature. More re- 
cently, supervised visitation issues 
have been included in the compre- 
hensive Family Court Reform bill 
introduced in the 2002 Legislature 
by the Senate Committee on Chil- 
dren and Families and the Senate 
Judiciary Committee (SB1226), and 
again in 2003 by Senator Evelyn 
Lynn (SB 1574 without house spon- 
sorship). In addition to authorizing 
the development of a certification 
and monitoring process for super- 
vised visitation programs, these 
bills have included creative and 
cost-effective proposals to support 
visitation services. Allowing agen- 
cies which employ law enforcement 
officers to authorize volunteer ser- 
vice at supervised visitation pro- 
grams (as a means of fulfilling re- 
quirements of law enforcement for 
continuing education) was one such 
proposal popular with programs. 
Unfortunately, the legislature has 
not enacted any statute supporting 
supervised visitation since it passed 
F.'S. §753?! in 1996, a statute that 
addressed supervised visitation in 
its infancy, and did not address any 


issues of standards, safety, or train- 
ing. Because of the legislature’s lack 
of involvement, supervised visita- 
tion programs may be the only child- 
welfare related services in Florida 
that are not overseen by a state en- 
tity. Until an executive branch 
agency is authorized and funded to 
provide oversight to these programs, 
security and training issues will not 
be adequately addressed. 


Funding Problems 
Create Instability 

As the Supreme Court noted in its 
opinion endorsing the recommenda- 
tions of the Family Court Steering 
Committee, “the failure to ad- 
equately fund the necessary services 
will ultimately result in the failure 
of the model family court concept.” 
Funding remains unstable for su- 
pervised visitation programs, with 
programs relying on ever-diminish- 
ing funds that provide fractions of 
their budgets from a pastiche of 
funding sources: Access and Visita- 
tion Grants for the Department of 
Children and Families, Victims of 
Crime Act (VOCA) funds through 
the office of the attorney general, 
city/county funds, the United Way, 
Junior League, and small private 
foundations. Only four programs 
receive Department of Justice, Of- 
fice of Violence Against Women 
funds.” These federal funds are pro- 
vided by the Violence Against 
Women Act Safe Havens for Chil- 
dren Pilot Program, which provides 
grants to units of government that 
contract with nonprofit supervised 
visitation programs supplying ser- 
vices in domestic violence, sexual 
assault, or stalking cases.*’ Unfor- 
tunately, the amount of federal fund- 
ing, $15 million, was created to as- 
sist in the development of 
supervised visitation nationwide. 
Only 30 programs nationwide were 
funded by the Safe Haven funds in 
2002. In May 2003, the Office of the 
Attorney General informed pro- 
grams that it would no longer use 
VOCA funds to support supervised 
visitation services. The reasons 
were twofold. First, the dollar 
amounts of federal grants under 
VOCA were declining, and second, 


the Florida attorney general’s office 
did not consider supervised visita- 
tion a direct service to victims of 
crime and their children. While the 
number of Florida programs has 
grown so significantly, directors an- 
nually report shrinking budgets, 
shortened hours of operation, and 
trouble paying staff, creating even 
more dependence on volunteers and 
hourly wage monitors who have 
little expertise in critical areas such 
as domestic violence dynamics, child 
development, sexual abuse, and sub- 
stance abuse issues. 


Court Admission of Records 
in Custody Proceedings 

The records produced at super- 
vised visits, called “observation re- 
ports,” are commonly used as evi- 
dence in custody disputes by 
parental litigants. This trend is 
troubling because it creates the ethi- 
cal “trap of the good visit”™* in 
Florida as well as in many other 
states. Specifically, program direc- 
tors worry that highly orchestrated 
visits, governed by rules that the 
parents are frequently informed of 
before and during visitation to en- 
sure compliance and make the child 
feel safe, are later used as evidence 
that unsupervised visits would like- 
wise proceed satisfactorily. When a 
visit goes according to the expressed 
rules, program directors find them- 
selves being asked to testify to facts 
that imply much more, e.g., that the 
child was affectionate with the par- 
ent, and the parent was appropri- 
ate with the child. At least one 
party—and the court—often wants 
the director to extrapolate from the 
visit how the same parent would act 
with the child if the visit had been 
unsupervised. As anxious as courts 
may be to gather information to as- 
sist them with making child custody 
determinations, supervised visita- 
tion monitors are not substitutes for 
mental health professionals, and 
monitored visits are not replace- 
ments for formal custody evalua- 
tions. In Florida, as well as all other 
states, most supervised visitation 
monitors are not licensed clinicians. 
Thus, the future will probably wit- 
ness appellate consideration of 
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hearsay and other evidentiary is- 
sues arising from the evidence pro- 
duced at each supervised visit. 


Tort Liability Issues 

Supervised visitation exists at the 
crossroads of family law and social 
services, in the still-developing area 
of “therapeutic jurisprudence.””° 
Judges recognize that families in- 
volved in divorce litigation may 
have a variety of problems. The re- 
sulting trend toward offering fami- 
lies access to services to address 
their underlying problems, such as 
domestic violence, substance abuse, 
mental health issues, brings a host 
of service providers into the dispute. 
The clearinghouse finds that super- 
vised visitation providers are rou- 
tinely threatened with suit by liti- 
gants. In fact, at the annual 
Supervised Visitation Network 
meeting in Destin in 2002, 55 per- 
cent of programs responded affirma- 
tively to the question: “Have you 
ever been threatened with a lawsuit 
by a parent ordered to use your pro- 
gram?” Also, 70 percent of respond- 
ers answered “yes” to the question: 
“Are you concerned that you, your 
staff, or your program might get 
sued by a parent ordered to partici- 
pate in your program?” This fear— 
combined with the nature of high- 
conflict custody cases and the fact 
that many programs rely on volun- 
teers, minimally paid community 
members, and college students— 
threatens to undermine supervised 
visitation. It would not take an ava- 
lanche of lawsuits to deter well- 
meaning community members— 
who are currently not protected by 
statute with immunity as guardians 
ad litem are*’—from working at su- 
pervised visitation programs. 

Florida continues to be a pioneer 
in supervised visitation. The judi- 
ciary and communities across the 
state continue to support visita- 
tion programs. Without legislative 
leadership, however, these pro- 
grams will never be able to give 
Florida’s children the protection 
they deserve. U 
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Visitation Program in Shalimar and the 
CASA program of St. Petersburg were 
informed that they would also be receiv- 
ing federal contracts to provide services 
in domestic violence cases. 

*3 42 U.S.C.A. §10420(a) (West Supp. 
2002). The Safe Havens for Children 
Pilot Program provides for the award- 
ing of grants to states, units of local gov- 
ernments, and Indian tribal govern- 
ments that propose to enter into or 
expand the scope of existing supervised 
visitation programs in domestic vio- 
lence, stalking, child abuse or sexual 
assault cases. 

*4 For a detailed description of this 
problem, see Nat Stern and Karen 
Oehme, The Troubling Admission of 
Supervised Visitation Records in Cus- 
tody Proceedings, 75 TEMPLE L. Rev. 271, 
299 (2002). 

°5 See, e.g., Davip B. WEXLER AND BRUCE 
J WINNICK, Essays IN THERAPEUTIC JURIS- 
PRUDENCE (Carolina Academic Press, 
1991). 

26 Survey conducted by the Clearing- 
house on Supervised Visitation, on file 
with authors. 

27 Fra. Stat. §61.405. 
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Tax and ERISA Considerations Associated With 
Nonqualified Severance Benefit Plans Sponsored 
By Professional C Corporations 


by Thomas P. Clark and Robert S. Forman 


mployers used 

nonqualified deferred 

compensation arrange- 

ments for decades. They 
have been to used to accomplish 
various business goals and objec- 
tives and have been given many 
different names depending on the 
purpose of the arrangement or the 
manner in which the deferred com- 
pensation under the arrangement 
is to be determined.' Purposes of 
nonqualified deferred compensation 
arrangements include to attract and 
retain employees, allow employees 
to defer future salary or bonuses, 
create incentives for employees, pay 
supplemental compensation, protect 
employees from hostile takeovers, or 
pay the shareholders of a profes- 
sional service corporation the unre- 
alized receivables they have gener- 
ated after retirement. 

Most nonqualified deferred com- 
pensation arrangements are “un- 
funded”; that is, the employer’s 
promise to pay the deferred compen- 
sation is unfunded and unsecured. 
An employer may set aside assets 
to fund its promise to pay, but the 
assets typically remain part of the 
employer’s general assets and are 
subject to the claims of the 
employer’s creditors. The employee’s 
right to receive the deferred compen- 
sation under an_ unfunded, 
nonqualified deferred compensation 
arrangement is no greater than that 
of any other unsecured creditor of 
the employer, and is subject to the 
employer’s credit and business risks, 
risk of nonpayment, and risk of the 
employer’s unwillingness to pay. 
These fears have prompted many 


Unfortunately, there 
is no completely 
satisfactory way to 


secure the employer’s 


promise to pay under 
a nonqualified 


deferred compensation 


arrangement. 


employers and highly compensated 
employees to look for ways to secure 
the employer’s promise to pay de- 
ferred compensation. 
Unfortunately, there is no com- 
pletely satisfactory way to secure 
the employer’s promise to pay un- 
der a nonqualified deferred com- 
pensation arrangement. Securing 
the employer’s obligation to pay de- 
ferred compensation will cause the 
employee to be taxed immediately 
on the amounts set aside for the 
employee unless the employee’s 
right to receive the deferred com- 
pensation is subject to a substan- 
tial risk of forfeiture. Furthermore, 
a funded, nonqualified deferred 
compensation arrangement nor- 
mally is subject to the participation, 
vesting, funding, and fiduciary re- 
quirements imposed by the Em- 
ployee Retirement Income Security 


Act of 1974 (ERISA). 

The purpose of this article is to 
consider the federal income tax con- 
sequences of a severance benefit 
plan adopted by a Florida profes- 
sional service corporation (PSC) 
taxed as a “C corporation” which 
uses the cash receipts and disburse- 
ments method of accounting for fed- 
eral income tax purposes as a way 
to pay the uncollected receivables 
generated by a shareholder of the 
PSC after retirement in the form of 
deductible compensation. This ar- 
ticle will consider possible methods 
of securing the employer’s promise 
to pay the deferred compensation, 
and the tax and ERISA implications 
associated with this arrangement. 
This article also will briefly discuss 
the exemptions from attachment, 
garnishment, or legal process that 
may be available; however, a de- 
tailed discussion of these issues are 
beyond the scope of this article. A 
discussion about the securities law 
issues and accounting treatment 
applicable to nonqualified sever- 
ance benefit plans also is beyond 
the scope of this article. 


Severance Benefit Plan 
Most, if not all, PSCs conduct 
business and keep their books and 
records on a cash basis method of 
accounting for both financial and 
tax purposes; and most, if not all, 
PSCs pay their shareholders/em- 
ployees compensation for services 
performed based on the amount of 
cash collected and remaining after 
all other expenses have been paid. 
When a shareholder withdraws 
from a PSC, however, the PSC usu- 
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ally will have uncollected receiv- 
ables that were generated by the 
withdrawing shareholder before his 
or her withdrawal. The withdraw- 
ing shareholder usually expects to 
be paid for those receivables since 
they are directly related to services 
previously performed for which the 
withdrawing shareholder has not 
yet been paid. 

The PSC and its shareholders 
generally address these compensa- 
tion issues as part of an employment 
agreement or separate compensa- 
tion arrangement in order to avoid 
misunderstandings about their re- 
spective contractual rights and ob- 
ligations and to substantiate that 
payments made by the PSC to its 
shareholders for services provided 
are intended as compensation, and 
thus deductible by the PSC, and not 
as dividends or payments for the 
withdrawing shareholders shares of 
capital stock. The shareholders of 
PSC understand that the PSC’s abil- 
ity to pay compensation in the fu- 
ture depends on its ability to collect 
its uncollected receivables. If a PSC 
is sued for malpractice committed 
by one of its shareholders, and if a 
judgment is rendered against the 
PSC, the PSC’s uncollected receiv- 
ables are subject to attachment to 
the extent that the PSC is unable 
to satisfy the judgment from some 
other source of funds such as mal- 
practice insurance. 


Income Tax Treatment 

e Income Tax Consequences to 
Employee. For purposes of federal 
income taxation, gross income in- 
cludes all income from whatever 
source derived, including compensa- 
tion for services, whether in the 
form of cash or property.” The receipt 
of gross income may be actual or 
constructive.* An unfunded, unse- 
cured promise by an employer to pay 
an amount in cash to an employee 
at some time in the future is gener- 
ally not taxable to the employee 
until payment is actually made by 
the employer, provided the employee 
is a cash-basis taxpayer.‘ However, 
if an employer secures its promise 
to pay by irrevocably setting aside 
property to fund its promise, the 


The amount includible 
in the employee’s 
income may not 
equal the employer's 
contributions due 
to investment and 
earnings gains 
and losses. 


employee must include the value of 
the property in his income in the 
first year in which the property is 
transferable by the employee or the 
employee’s right to receive the prop- 
erty is not subject to a substantial 
risk of forfeiture.° 

If the PSC’s contractual obligation 
to pay compensation to a share- 
holder both during and after em- 
ployment is nothing more than an 
unfunded, unsecured promise to pay 
in the future, the PSC’s promise to 
pay should not constitute property 
or the equivalent of cash, and, thus, 
the shareholder should not be in 
actual or constructive receipt of in- 
come even if the PSC’s promise is 
not subject to substantial limita- 
tions or restrictions.°® 

If the PSC funds and secures its 
promise to pay future compensation 
to a shareholder by acquiring a life 
insurance policy or annuity in the 
name of the shareholder, the share- 
holder must include the value of the 
life insurance policy or annuity in 
his income in the first year in which 
the life insurance policy or annuity 
is transferable by the shareholder 
or the shareholder’s right to receive 
the insurance policy or annuity is 
not subject to a substantial risk of 
forfeiture.’ If the PSC retains com- 
plete ownership and control of the 
insurance policy or annuity and the 
shareholder does not obtain any 
rights or interests in the policy or 
annuity, the PSC’s promise to pay 
should retain its character as noth- 
ing more than an unfunded, unse- 
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cured promise to pay in the future, 
and the shareholder should not rec- 
ognize any income until he receives 
payment.® 

e Income Tax Consequences to 
Employer. A taxpayer who uses the 
cash receipts and disbursements 
method of accounting usually takes 
deductions into account “when 
paid.”® Taxpayers using an accrual 
method of accounting, however, usu- 
ally take deductions when “all the 
events have occurred which deter- 
mine the fact of the liability and the 
amount thereof can be determined 
with reasonable accuracy.”’° The 
amount and timing of deductions for 
compensation paid or accrued under 
a nonqualified deferred compensa- 
tion plan by both cash and accrual 
basis taxpayers are subject to cer- 
tain restrictions and limitations. | 

Section 83 of the Internal Rev- 
enue Code of 1986, as amended (the 
Code) does not apply to unfunded 
deferred compensation plans be- 
cause “property” for purposes of §83 
does not include money or an un- 
funded, unsecured promise to pay.’” 
In general, §83 of the Code applies 
to funded, nonqualified deferred 
compensation plans in which there 
is a transfer of “property” as defined 
by §83. Section 404(a)(5) of the Code 
generally governs the timing and 
amount of deductions for all other 
funded and unfunded, nonqualified 
deferred compensation plans." 

Section 83(h) of the Code allows 
a person who transfers “property” to 
another person in connection with 
the performance of services to take 
a deduction for the amount that is 
included in the service provider’s 
gross income. Section 83(h) of the 
Code provides that the deduction 
may be taken in the year in which 
or with which ends the taxable year 
in which the amount is included in 
the gross income of the service pro- 
vider. The cash surrender value of a 
life insurance contract is considered 
to be property for purposes of §83 of 
the Code.'* The cost of the life in- 
surance protection, however, is not 
considered property for purposes of 
§83 of the Code.” Section 83(h) of 
the Code allows the employer to 
take the deduction for the taxable 
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year in which or with which ends the 
taxable year in which the amount 
is “included” in the employee’s gross 
income. An employee is deemed to 
have included the amount in gross 
income if the employer timely files 
IRS Form W-2 or Form 1099, as ap- 
propriate.'* Income tax withholding 
is no longer required in order to 
claim a deduction." 

Section 404(a)(5) of the Code pro- 
vides that a deduction with respect 
to an employer’s contribution to a 
nonqualified deferred compensation 
arrangement will be allowed in the 
taxable year in which the amount 
is “includible” in the employee’s in- 
come, rather than when it is actu- 
ally “included.” The regulations un- 
der §404(a)(5) of the Code, however, 
provide that a deduction is allow- 
able for a contribution paid only in 
the taxable year of the employer in 
which or with which ends the tax- 
able year of an employee in which 
an amount attributable to such con- 
tribution is “includible” in his gross 
income as compensation, and then 
only to the extent allowable under 
§404(a) of the Code.'* The amount 
deductible, however, is limited to the 
actual contribution or premium paid 
by the employer.'® The amount in- 
cludible in the employee’s income, 
therefore, may not equal the 
employer’s contributions due to in- 
vestment and earnings gains and 
losses. Deductions for unfunded 
pensions paid directly to former 
employees are deductible under 
§404(a)(5) of the Code when paid.”’ 

Although §403(c) of the Code pro- 
vides that premiums paid by an 
employer for a nonqualified annu- 
ity contract is includible in the gross 
income of an employee in accor- 
dance with §83 of the Code, it ap- 
pears that §404(a)(5) of the Code 
may govern the deduction for the 
premiums paid for nonqualified an- 
nuity plans, instead of §83(h), al- 
though this issue is not entirely free 
from doubt.”' The deduction timing 
rules under §§83(h) and 404(a)(5) of 
the Code are generally the same. 
The amount deductible under 
§404(a)(5) of the Code, however, is 
limited to the actual contribution or 
premium paid by the employer.” 


Section 83(h) of the Code provides 
that a taxpayer may take a deduc- 
tion for the amount that is included 
in the service provider’s gross in- 
come. 

Regardless of whether §83(h) or 
§404(a)(5) of the Code governs the 
deduction, the deduction will be dis- 
allowed to the extent that the 
amount of deferred compensation, 
when added to all other compensa- 
tion paid to the employee, exceeds 
“reasonable” compensation for ser- 
vices actually rendered.” In addi- 
tion, a taxpayer who transfers prop- 
erty to an employee in connection 
with the performance of services or 
in connection with a contribution to 
a nonqualified deferred compensa- 
tion plan generally must recognize 
gain to the extent that the fair mar- 
ket value of the property transferred 
exceeds the taxpayer's basis in the 
property.”* 

If the PSC’s contractual obligation 
to pay compensation to a share- 
holder both during and after em- 
ployment is nothing more than an 
unfunded, unsecured promise to pay 
in the future, the PSC should be 
entitled to take a deduction for the 
deferred compensation when paid, 
provided the amount constitutes 
reasonable compensation for ser- 
vices rendered.” 

If the PSC obtains a life insurance 
policy or annuity covering the share- 
holder to fund its obligation, but 
retains complete ownership and 
control of the insurance policy or 
annuity so that the shareholder does 
not obtain any rights or interests in 
the policy or annuity, the PSC is not 
entitled to a deduction for any pre- 
miums paid on the insurance policy 
or annuity as a general rule.*® In 
addition, a deduction for any inter- 
est paid or accrued on indebtedness 
incurred to purchase or carry the life 
insurance policy or annuity is sub- 
ject to certain limitations under 
§§264 and 265 of the Code. 

The increase in the cash surren- 
der value of a life insurance contract 
generally is not income subject to 
regular income tax; however, the 
increase in cash value in excess of 
the premiums paid may increase the 
PSC’s alternative minimum tax.”’ 


Similarly, any insurance proceeds 
that the PSC may receive as a re- 
sult of the death of the shareholder 
generally are not subject to income 
tax, but may be subject to alterna- 
tive minimum tax.” The increase in 
value of an annuity contract not . 
held by a natural person is not 
treated as an annuity contract for 
purposes of §72 of the Code and the 
income on the contract is treated as 
ordinary income received or accrued 
by the owner during the taxable 
year.” 

Generally, the amount payable to 
a shareholder of a PSC should be 
treated as severance pay for FICA, 
FUTA, and income tax withholding 
when paid by the PSC. 


ERISA Implications 

Title I of ERISA is generally ap- 
plicable to “pension plans” and “em- 
ployee welfare benefit plans.” Sec- 
tion 3(2) of ERISA provides that a 
“pension plan” means “any plan, 
fund, or program established or 
maintained by an employer or by an 
employee organization which either 
(i) provides retirement income to 
employees, or (ii) results in a defer- 
ral of income by employees for peri- 
ods extending to the termination of 
covered employment or beyond... .” 
Most funded and unfunded 
nonqualified deferred compensation 
arrangements fall within the defini- 
tion of a “pension plan” for purposes 
of ERISA and are subject to the pro- 
visions of Title of I of ERISA unless 
an exemption applies. Title I of 
ERISA imposes certain reporting 
and disclosure, participation, vest- 
ing, benefit accrual, and fiduciary 
responsibility rules and require- 
ments on “pension plans.” Pension 
plans are also subject to the enforce- 
ment rules which give plan partici- 
pants rights to bring suit in federal 
court in connection with ERISA vio- 
lations under Title I. 

An important exception to most 
of the ERISA requirements exists in 
the form of what is commonly called 
a “top-hat” plan. A “top-hat” plan is 
an unfunded pension plan that ben- 
efits only “a select group of manage- 
ment or highly compensated em- 
ployees.”*’ Top-hat plans are exempt 
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from ERISA’s participation, vesting, 
and distribution rules, and mini- 
mum funding and fiduciary stan- 
dards, including the requirement 
that plan assets must be held in 
trust.*! A top-hat plan is subject to 
certain reporting requirements; but 
a top-hat plan will be deemed to 
satisfy the reporting and disclosure 
requirements of ERISA by filing a 
brief, rudimentary statement with 
the Secretary of Labor containing 
information identifying the top-hat 
plan and providing documents to the 
secretary on request.* The state- 
ment must be filed with the Secre- 
tary of Labor within 120 days after 
the top-hat plan becomes subject to 
Part I of Title I of ERISA. 

The Department of Labor has not 
issued regulations on the definition 
of “top-hat plans.” Therefore, ambi- 
guities remain as to the meaning of 
the terms “unfunded” as well as “se- 
lect group of management or highly 
compensated employees” for pur- 
poses of ERISA. Guidance on these 
issues, therefore, is limited to De- 
partment of Labor (DOL) opinion 
letters and a small body of case law. 

Although a top-hat plan will avoid 
the potential adverse tax conse- 
quences and the ERISA require- 
ments associated with “funded” 
plans, a highly compensated em- 
ployee may be concerned about the 
company’s willingness or ability to 
make the deferred compensation 
payments in the future if, in fact, the 
arrangement is “unfunded” (and 
thus subject to prior satisfaction of 
debts of the employer’s creditors). 
Paralleling the previous discussion 
in this article with respect to the 
income tax consequences of a de- 
ferred compensation arrangement, 
these fears have prompted many 
employers to ask whether there may 
be a way to secure the promise to 
pay deferred compensation in the 
future without causing the deferred 
compensation arrangement to be 
deemed a “funded” arrangement 
and thus subject to broad ERISA 
coverage. This desire to secure the 
arrangement through a funding 
mechanism, however, implicates 
potentially disadvantageous ERISA 
requirements from the employer’s 


An important 
exception to most 
of the ERISA 
requirements exists 
in the form of what is 
commonly called a 
“top-hat” plan. 


perspective. Unfortunately, there is 
no completely satisfactory solution 
to the dilemma between the need to 
avoid current recognition of income 
and compliance with ERISA re- 
quirements and a highly compen- 
sated employee’s desire to secure 
the arrangement through a funding 
mechanism. 

For a plan to be treated as “un- 
funded,” both the case law and DOL 
opinion letters look to whether the 
plan benefits are payable out of the 
employer’s general assets, and thus 
are subject to attachment by the 
employer’s general creditors, or in- 
stead whether the benefits are pay- 
able out of segregated assets that 
are not available to the employer’s 
general creditors if the employer 
becomes insolvent.** In Belsky v. 
First National Life Insurance Com- 
pany, 818 F.2d 661 (U.S.D.C. Neb. 
1987), Mr. Belsky asserted an ERISA 
claim to the cash surrender value of 
a life insurance policy which had 
been purchased by Mr. Belsky’s 
former employer to provide for vari- 
ous retirement, disability, and death 
benefits under the former employer’s 
“executive compensation plan.” The 
court determined that Mr. Belsky’s 
entitlement to the cash surrender 
value under the policy turned on 
whether the executive compensation 
plan which covered Mr. Belsky was 
“funded” and thus within the scope 
of ERISA. The executive compensa- 
tion plan stated that the rights of the 
executive were merely those of an 
unsecured creditor of the former 
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employer, and that any funds ac- 
crued would not be held in trust for 
the benefit of the executive but 
rather would be subject to claims of 
creditors.** Because of these factors, 
the Belsky court determined that the 
plan was not funded, and Belsky did 
not have an ERISA claim to the un- 
derlying policy. 

Similarly, in Opinion Letter No. 
92-13A, the DOL determined that a 
“rabbi trust” utilized to fund ben- 
efits for a “top-hat” plan was not 
“funded.” The applicable plan and 
trust documents provided that plan 
participants possessed only the 
rights of a general, unsecured credi- 
tor of the sponsor of the plan, and 
that assets of the rabbi trust would 
be subject to claims of the 
employer’s general creditors. The 
DOL concluded that the top-hat 
plan was an unfunded plan and thus 
exempt from Parts 2,3, and 4 of Title 
1 of ERISA. 

In addition to “unfunded” top-hat 
pension plans, however, it is possible 
to have a “funded” welfare benefit 
plan that also avoids most, but not 
all, of the ERISA requirements. For 
example, in Dependahl v. Falstaff 
Brewing Corporation, 653 F.2d 1208 
(8th Cir. 1981), cert. denied, 454 U.S. 
968 (1981), the employer imple- 
mented two separate arrangements 
for key employees: a severance plan 
which provided for various benefits 
upon termination of employment, 
and a separate split-dollar insur- 
ance plan funded through the pur- 
chase of life insurance polices on the 
lives of the covered employees. The 
split-dollar insurance policy was 
owned by the covered key employee 
and the covered key employee was 
able to name a beneficiary with re- 
spect to the policy. Under the terms 
of the split-dollar life insurance 
plan, the named beneficiaries of the 
covered key employee were to re- 
ceive annuity income benefits upon 
the key employee’s death, and the 
employer would recover the annual 
premiums payments it made, with 
interest. The benefits under the 
split-dollar life insurance plan were 
forfeitable if the employer termi- 
nated the key employee’s employ- 
ment for proper cause. The court 
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found that although the split-dollar 
life insurance plan was “funded” 
under ERISA, it was exempt from 
the reporting and disclosure re- 
quirements as an employee welfare 
benefit plan maintained primarily 
by the employer for purposes of pro- 
viding benefits to a select group of 
management and for which benefits 
are provided exclusively through 
insurance policies, the premiums for 
which are paid directly from the 
employer’s general assets.** How- 
ever, the court also concluded that 
the insurance plan was otherwise 
subject to coverage under ERISA. In 
Opinion Letter 77-23, the DOL 
agreed that a split-dollar life insur- 
ance plan, established for the pur- 
pose of providing death benefits to 
participants and their beneficiaries, 
is an employee welfare benefit plan 
under ERISA. Employee welfare 
benefit plans are wholly exempt from 
the participation, vesting, and fund- 
ing requirements of ERISA; but are 
still subject to the fiduciary standards 
and prohibited transaction rules.* 
Welfare benefit plans, however, are 
subject to the reporting and disclosure 
requirements of ERISA unless an 
exemption applies.” 

Another example of a situation 
where a funding arrangement did 
not trigger broad ERISA coverage 
occurred in Miller v. Heller, 915 F. 
Supp. 651 (S.D.N.Y. 1996), because 
the employer essentially kept the 
funding mechanism separate and 
distinct from the deferred compen- 
sation arrangement. In Miller the 
employer implemented a split-dol- 
lar life insurance plan and a sepa- 
rate deferred compensation plan for 
certain key employees. Under the 
split-dollar life insurance plan, the 
key employee was named as the 
owner and was able to name a ben- 
eficiary with respect to the policy. 
The purpose of the split-dollar life 
insurance plan was to provide suf- 
ficient funds to finance the key 
employee’s death benefit, repay the 
employer for its investment in the 
policy with interest, and permit the 
employer to recoup its cost of provid- 
ing the deferred compensation under 
the deferred compensation plan. 

In this case, two key employees 


brought an action against their em- 
ployer seeking to recover monies 
allegedly due under the deferred 
compensation plan. The plaintiffs 
argued that the deferred compensa- 
tion plan was a “funded” plan for 
purposes of ERISA because they 
were the owners of the life insurance 
policies under the split-dollar life 
insurance plan, which was a funded 
plan, and the assets in the split-dol- 
lar life insurance plan were in- 
tended to fund the deferred compen- 
sation plan, and thus the deferred 
compensation plan was a “funded” 
plan for purposes of ERISA. The 
court found that the split-dollar life 
insurance plan was a welfare ben- 
efit plan and that the deferred com- 
pensation plan was a separate pen- 
sion plan, because the two plans did 
not refer to each other in any man- 
ner. Thus, they were properly 
treated as two separate ERISA 
plans for the purpose of determin- 
ing whether the deferred compen- 
sation plan was funded or unfunded. 
The court concluded that the de- 
ferred compensation plan was un- 
funded, because the deferred com- 
pensation plan expressly stated that 
no assets of the employer secured 
the employer’s obligations under the 
plan, and that the rights of the plan 
beneficiaries were no greater than 
those of unsecured general creditors 
of the employer.** Had the court 
found that the deferred compensa- 
tion plan was “funded” for purposes 
of ERISA, the plan would not have 
qualified as a “top-hat” plan exempt 
from ERISA’s participation, vesting, 
and distribution rules, and mini- 
mum funding and fiduciary stan- 
dards, thus making it easier for the 
plaintiffs to prevail on their action. 

The other critical component to a 
valid top-hat plan is that the plan 
be “maintained by an employer pri- 
marily for the purpose of providing 
deferred compensation for a select 
group of management or highly com- 
pensated employees.” Unfortu- 
nately, the DOL has not issued any 
guidance on this requirement, and 
what guidance exists in DOL opin- 
ion letters and the case law is nebu- 
lous at best. 

The most recent DOL opinion let- 


ter on this requirement is found in 
Opinion Letter 90-14A. In this opin- 
ion letter, the DOL articulated this 
select group as constituting “certain 
individuals” who, because of their 
position or compensation level with 
the employer, possess the ability to 
“affect or substantially influence” 
their benefit structure. The opinion 
letter also notes that Congress in- 
tended top hat plans to be exempt 
from the “broad remedial provisions 
of ERISA.” Thus, although the opin- 
ion letter does not discuss the top- 
hat group in terms of any quantita- 
tive limitation (i.e., as a percentage 
of the employer’s work force), it does 
appear to be the intention of the 
opinion letter that the number of 
eligible participants in a top-hat 
plan, as a percentage of the 
employer’s overall work force, must 
be fairly small. The case law has 
basically followed this analysis of 
the opinion letter.*® 

The case law, however, has been 
more helpful than the opinion let- 
ter, in terms of, in some cases, also 
providing some measure of guidance 
on a permissible numerical thresh- 
old. In Demery v. Extebank, 216 F. 
3d at 289 (2d Cir. 2000), for example, 
the court determined that a deferred 
compensation plan which benefitted 
15.34 percent of the employer’s em- 
ployees was not so overly inclusive 
as to prevent the plan from being 
deemed a “top-hat” plan. Conse- 
quently, although the guidance is 
imprecise, a practitioner structuring 
a top-hat plan should take care to 
limit the participants to the upper 
echelons of the employer’s work 
force and to those employees who 
have the greatest degree of control 
and influence in the organization, 
and a relatively small percentage of 
the employer’s work force. 


Conclusion 

Nonqualified deferred compensa- 
tion arrangements present a num- 
ber of attractive features. A signifi- 
cant tension, however, exists 
between the competing consider- 
ations of securing the deferred com- 
pensation payments on one hand, 
and avoiding immediate federal in- 
come tax consequences and full 
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ERISA coverage on the other hand. 
Unfortunately, as this article notes, 
under current, applicable law there 
is no satisfactory method of accom- 
plishing both of these goals. None- 
theless, the case law does provide 
an analysis and guidance on how a 
deferred compensation arrange- 
ment may be structured to provide 
some security for the highly com- 
pensated employee through a fund- 
ing mechanism and also avoid im- 
mediate federal income tax 
consequences and most ERISA re- 
quirements. An employer can pro- 
vide a funded arrangement that ac- 
complishes some of these objectives, 
provided: 

1) The deferred compensation ar- 
rangement and the funding ar- 
rangement are reflected in separate 
and distinct plans that do not refer 
to each other in any manner; 

2) The funding arrangement is 
essentially an insurance-based plan 
that satisfies the requirements of 
the welfare benefit plan exemption 
of the DOL regulations; 

3) The benefits payable under the 
deferred compensation plan are 
payable out of the general assets 
of the employer and thus are un- 
funded; and 

4) The benefits payable under the 
insurance-based welfare benefit 
plan arrangement are subject to a 
“substantial risk of forfeiture.”*° 

To the extent that an employer 
retains any rights or ownership in- 
terest in a welfare benefit plan, 
those rights or interest would be 
subject to attachment by the 
employer's creditors. For example, to 
the extent that an employer retains 
any rights or ownership interest in 
a split-dollar life insurance plan and 
the underlying insurance policies, 
those rights or ownership interests 
would be subject to attachment by 
the employer’s creditors.*! O 


1 Examples of the various names de- 
ferred compensation plans have been 
given over the years are as follows: per- 
formance unit and performance share 
plans, nonqualified (nonstatutory) stock 
option plans, incentive stock options, 
stock appreciation rights plans, phan- 
tom stock plans, restricted stock, salary 
continuation plans, excess benefit plans, 


supplemental executive retirement 
plans, and severance benefit plans. 

2 Code §61(a)(1); Treas. Reg. §1.61-2(a). 

3 Treas. Reg. §1.446-1(c)(1)(i); Rev. Rul. 
60-31, 1970-1 C.B. 174. 

* Rev. Rul. 60-31, 1970-1 C.B. 174; see 
also Code §83 and Treas. Reg. §1.83-3(e) 
(“property” as defined does not include 
an unfunded and unsecured promised to 
pay the compensation). 

5 Code §83; Treas. Reg. §1.83-3(e); see 
also Commissioner v. Smith, 324 U.S. 
177 (1945); see also Sproull v. Commis- 
sioner, 16 T.C. 244 (1951), aff'd 194 F.2d 
541 (6th Cir. 1952); Drysdale v. Commis- 
sioner, 277 F.2d 413 (6th Cir. 1960), rev’g 
32 T.C. 378 (1959); Jacuzzi v. Commis- 
sioner, 61 T.C. 262 (1973); Frost v. Com- 
missioner, 52 T.C. 89 (1969); Goldsmith 
v. U.S., 58 F.2d 810 (1978); Rev. Rul. 60- 
31, 1960-1 C.B. 174. 

7 Code §§83 and 403(c). For the tax 
treatment of parties to a split-dollar life 
insurance arrangement, see IRS Notice 
2002-8, 2002-4 I.R.B. 398; IRS Notice 
2002-59, 2002-36 I.R.B. 481; Prop. Regs. 
§1.61-22; and Prop. Regs. §1.7872-15. 

5 Rev. Rul. 68-99, 1968-1 C.B. 193; and 
Rev. Rul. 72-25, 1972-1 C.B. 127. 

® Treas. Reg. §1.461-1(a)(1). 

10 Treas. Reg. §1.461-1(a)(2). 

1 Code §§83, 402(b), 403(c), and 404; 
see also Treas. Reg. §§1.83-6(a)(3), 1.162- 
10(a), 1.162-10(T) (Q) & (A) 1, 1.404(a)- 
1, 1.404(a)-1T, 1.404(a)-12(a), Treas. Reg. 
§§1.404(a)-1(c) and 1.404(a)-12(b)(1). 

Treas. Reg. §1.83-3(e). 

18 See also Treas. Reg. §§1.83-6(a)(3) 
and 1.404(a)-12(a). 

4 Treas. Reg. §1.83-3(e) (only the cash 
surrender value of an insurance contract 
is consider property). 

15 Treas. Reg. §1.83-1(a)(2) (the cost of 
life insurance is taxable generally un- 
der §61 and the regulations thereunder 
during the period the contract remains 
substantially nonvested); see also Treas. 
Reg. §1.83-3(e). 

16 Treas. Reg. §1.83-6(a)(2). 

1” Treas. Reg. §1.83-6(a)(2); T.D. 8599, 
July 18, 1995. 

8 Treas. Reg. §1.404(a)-12(b)(1). 

19 Treas. Reg. §1.404(a)-12(b)(1). 

20 Treas. Reg. §1.404(a)-12(b)(2); see 
also Treas. Reg. §1.83-6(a)(3). 

21 Code § 403(c); Treas. Reg. §1.403(c)- 
1; Treas. Reg. §1.83-6(a)(3); Treas. Reg. 
§1.83-8(a). 

22 Treas. Reg. §1.404(a)-12(b)(1). 

°3 Code §§162, 212, and 404(a); Treas. 
Reg. §§1.83-6(a)(1), 1.404(a)-1(b), and 
1.404(a)-12(b)(1). 

*4 Treas. Reg. §§1.83-6(b) and 1.404(a)- 
12(b)(1). 

Code §404(a)(5); Treas. Reg. 
§1.404(a)-12(b)(2). 

26 Code §264(a); Treas. Reg. §1.264-1; 
but see Code §264(b) (Code §264(a) does 
not apply to an annuity contract de- 
scribed in Code §72(s)(5) and any annu- 
ity contract to which Code §72(u)). 

27 Code §56(g)(4)(B)(ii); Treas. Reg. 
§1.56-(g)-1(c)(5)(ii). 

28 Code §101(a)(1); Treas. Reg. §101- 
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1(a); Code §§56(c)(1) and (g)(4)(b). 

29 Code §72(u). 

3° ERISA §201(2). 

3} ERISA §§201(2), 301(a)(3), and 
401(a)(1). 

82 DOL Reg. §2520.104-23(a). 

33 See Dependahl v. Falstaff Brewing 
Corporation, 653 F.2d 1208 (8th Cir. 
1981), cert. denied, 454 U.S. 968 (1981); 
Belsky v. First National Life Insurance 
Company, 818 F.2d 661 (8th Cir. 1987); 
Demery v. Extebank Deferred Compen- 
sation Plan, 216 F.3d 282 (2d Cir. 2000); 
Northwestern Mutual Life Insurance 
Company v. Resolution Trust Corpora- 
tion, 848 F. Supp. 1515 (N.D. Ala. 1994); 
Miller v. Heller, 915 F. Supp. 651 
(S.D.N.Y. 1996); Bruno v. Hershey Foods 
Corporation, 964 F. Supp. 159 (D. NJ. 
1997). 

34 Belsky, 818 F. 2d at 663. 

35 DOL Reg. §2520.104-24. 

38 See §§201(1), 301(a)(1), and 401(a)(1) 
of ERISA. 

37 DOL Reg. §2520-104-20; and DOL 
Regs. §2520-104-24. 

38 It is important to note that the court 
in Miller did not conclude that the de- 
ferred compensation plan was not 
funded for purposes of ERISA because 
the benefits payable under the split-dol- 
lar life insurance plan (or the deferred 
compensation plan) were subject to a 
“substantial risk of forfeiture” and thus 
not subject to current income taxation 
for federal income tax purposes. 

389 See, e.g., Duggan v. Hobbs, 99 F.3d 
307 (9th Cir. 1996); and Gallione v. 
Flaherty, 70 F.3d 724 (2d Cir. 1995). 

‘© For the tax treatment of parties to a 
split-dollar life insurance arrangement, 
see IRS Notice 2002-8, 2002-4 I.R.B. 398; 
IRS Notice 2002-59, 2002-36 I.R.B. 481; 
Prop. Regs. §1.61-22; and Prop. Regs. 
§1.7872-15. 

“1 Fla. Star. §222.14 (the employer is 
generally not entitled to this exemption). 
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Labor and Employment Law 


Classification and Valuation 
of Damages Under Title VII 


he starting point for any 

valuation of liability in an 

employment case is a re- 

view of the particular 
statutes that define and limit the 
available relief. The case law inter- 
preting these statutes is useful, but 
does not substitute for the statutory 
language. Title VII may be the most 
challenging of these statutes. The 
Civil Rights Act of 19911 (the CRA) 
added elements of damages to 
supplement the equitable relief tra- 
ditionally available under Title VII. 
However, the additional categories 
it created have complicated the 
valuation process, accounting for 
some of the confusion and conflicts 
between experts and the courts on 
some important issues. This article 
will discuss some approaches to 
avoid that confusion. 

The authors begin with a defini- 
tion of front pay and distinguish it 
from front-end damages because 
certain front-end damages that ex- 
ceed front pay qualify under the 
CRA as “future pecuniary losses” 
subject to the statutory cap. By 
contrast, front pay is not subject to 
the statutory cap.* Adding to that, 
most of the circuits have ruled that 
front pay awards should not be 
decided by a jury and should only 
be granted by the trial judge after 
first determining that reinstate- 
ment is not a feasible option. A 
jury, however, may determine 
front-end damages. Next we iden- 
tify back pay awards and distin- 
guish them from back-end dam- 
ages. Certain back-end damages 
will be subject to the cap, whereas 
back pay awards are not. 


by Jerry Reiss and Jesse Hogg 


The Civil Rights Act 
of 1991 added 
elements of 
damages to 
supplement the 
equitable relief 
traditionally 
available under 
Title VII. 


As will be shown, the proper char- 
acterization of damages is impor- 
tant in order to avoid under-com- 
pensating or over-compensating an 
employee, which may result in 
lower awards due to caps, but a 
proper characterization may in- 
crease them. 


Front Pay Awards 

The purpose of front pay is to pro- 
vide an equitable remedy when it 
is impractical to order the 
employee’s reinstatement to his or 
her previous job.* While reinstate- 
ment is the preferred or default 
remedy, a hostile work environment 
that existed before the litigation 
may make reinstatement impracti- 
cal.° Oftentimes, the litigation itself 
creates an atmosphere of animos- 


ity that makes reinstatement un- 
workable.* Many employers will not 
want reinstatement for the fear 
that the animosity, which was cre- 
ated during litigation, will carry 
forward into the workplace. Other 
times, the position has already been 
filled. While it is not unheard of for 
courts to order a replacement em- 
ployee discharged to recreate the 
vacancy, this relief is not always 
imposed. 

When reinstatement is not a fea- 
sible option, the front pay award is 
only intended to bring the employee 
to the point where he or she would 
have been had the unlawful termi- 
nation not occurred, i.e., to make the 
employee “whole” or to restore the 
status quo.® 

Likewise, if the discrimination 
under examination is a failure to 
promote, then front pay awards are 
measured by the income likely iost 
as a result of that failure. Use of 
the word likely is deliberate because 
the process of valuing lost pay is not 
an exact science. 


Back Pay Awards 

Back pay awards include pay and 
benefits lost as a result of the un- 
lawful discrimination up to the time 
of trial. If the case involves an un- 
lawful firing, then this loss includes 
wages and benefits that likely 
would have been earned had there 
not been an unlawful termination. 
These awards must be mitigated by 
what has been earned, or reason- 
ably could have been earned, dur- 
ing the interim.’ If the defendant 
is able to demonstrate that satis- 
factory efforts have not been made 
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to secure new work, the judge or jury 
may decrease the amount of an 
award to reflect this mitigation.’ 
Likewise, if the issue under exami- 
nation is a failure to promote, then 
back pay awards are determined by 
the additional income likely lost as 
a result of that failure. 

Another item to consider is some- 
times thought of as a future loss, but 
is better considered a component of 
back pay. A valuation should include 
seniority-based benefits, certain 
types of retirement and welfare 
perks that pay benefits in accor- 
dance with a formula or schedule 
that is based on years of service." 
This loss of accumulated service 
credit produces a future benefit com- 
ponent which is undervalued when 
reinstatement is not ordered, or 
retroactive service credit not given. 
As such, this future benefit, to the 
extent it relies on service credit lost 
up to trial, can be shown as back pay. 

The reason is that in order for the 
employee to be made “whole,” a sub- 
sequent employer must offer the 
same value of benefits as well as the 
same amount of compensation. 
When the new company’s schedule 
of compensation and benefits are 
identical, the employee is made 
whole with respect to front pay. 
However, the amount of future ben- 
efits is not identical even when the 
schedule of benefits is identical, be- 
cause of lost seniority. These ben- 
efits are not lost with reinstatement 
if retroactive service credit is given 
because the former employer recog- 
nizes service accumulated in the 
original employment, while the new 
employer does not. 


Economic Damages that Are 
Neither Back nor Front Pay 
When an employee sues his or her 
employer, that employee is stigma- 
tized in the future and the conse- 
quences of filing suit have little to 
do with whether reinstatement oc- 
curs.’? The Seventh Circuit ex- 
plained the rationale for this loss in 
Williams v. Pharmacia: 
Reinstatement (and therefore front pay) 
does not and cannot erase that the vic- 
tim of discrimination has been termi- 


nated by an employer, has sued the em- 
ployer for discrimination, and the 
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Many employers 
will not want 
reinstatement for 
fear that the 
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during litigation will 
carry forward into 
the workplace. 


subsequent decrease in the employee’s 
attractiveness to other employers in the 
future, leading to further loss and time 
or level of experience. Reinstatement 
does not revise an employee’s resume 
or erase all forward-looking aspects of 
the injury caused by the discriminatory 
conduct. 


The discriminatory event and its 
consequences narrow the range of 
opportunities for that individual, a 
fact that will follow the employee 
throughout his or her career.'* If the 
employee becomes involuntarily 
unemployed due to a plant closing 
many years after reinstatement oc- 
curs, the discrimination could affect 
the job prospects for the employee 
even at that time. Likewise, finding 
comparable work immediately after 
termination does not guarantee the 
future availability of comparable 
work under the economic forces of a 
global economy, and the injury sus- 
tained could revisit that person’s 
prospects irrespective of whether 
that employee is made whole with 
a new job. The damage that the 
employee sustains will be directly 
related to the amount of time that 
he or she spent with the offending 
employer. This damage, like senior- 
ity-based benefits, is not a front pay 
damage even though it affects the 
amount of future earnings. The 
EEOC and Seventh Circuit have la- 
beled this damage as affecting one’s 
reputation and professional stand- 
ing and, therefore, a pecuniary loss 
under the CRA’s compensatory dam- 
ages category. 

Other pecuniary or economic dam- 


ages available under the CRA in- 
clude all the out-of-pocket expenses 
caused by the discrimination. These 
can include medical bills attribut- 
able to suffering caused by the dis- 
crimination, as well as job search 
expenses. 

When the replacement job re- 
quires extra expenses, these extra 
costs should be reduced to present 
value and included in this category. 
If these costs were substantial in 
relation to the pay received, it would 
probably be advisable to limit the 
duration of the costs to the average 
number of years that American 
workers stay at any one job. The 
basis for limiting this future ex- 
pense is that the worker has tre- 
mendous incentive to either find 
higher paying work or reduce the 
expenses associated with earning 
the money. While the extra expenses 
of the replacement job neatly fit into 
this category of “make whole” relief, 
the extra time spent commuting 
does not. That extra time can be 
analogized to an extra job and the 
plaintiff should argue that the 
“make whole” policy has not been 
achieved when it requires more than 
one job to replace the job that was 
lost. That particular economic con- 
sequence is measured as a shortfall 
of income included in front pay 
awards. The decision to measure 
this shortfall must be tempered 
with whether it will undermine 
what the judge will award as front 
pay because, at the very least, a 
lengthy commute creates extra in- 
centive for the employee to find new 
work that involves fewer hours for 
the same money or to relocate closer 
to the new job. This enables the de- 
fense to argue for a reduction in the 
number of future years used to mea- 
sure this loss. With these compet- 
ing interests, it would probably be 
a good idea to measure this loss only 
when the plaintiff enjoyed an excep- 
tional location to the old job which 
cannot practicably be duplicated 
with the new one. 


Noneconomic Damages 

The CRA also provides remedies 
for nonpecuniary losses such as pain 
and suffering as well as punitive 
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damages. Neither of these catego- 
ries have valuation consequences. 
The only point that merits discus- 
sion is that provable economic losses 
will more likely survive judicial 
scrutiny at the trial and appellate 
levels, because nonmonetary dam- 
ages are inherently subjective and 
require progressively higher levels 
of proof as the awards increase. 
Finally, some rulings have sug- 
gested that the front pay award 
should be discounted if there is an 
award of punitive damages. This 
should no longer be an issue follow- 
ing the Supreme Court ruling in 
Pollard, where the Court found their 
purposes mutually exclusive. 


Factors Limiting 
Length of Front Pay 

Once the various damage compo- 
nents have been identified, the valu- 
ation process must address the as- 
sumptions that must be used to 
quantify the loss. This is where most 
of the “battle of the experts” is 
fought, because these assumptions 
are often attacked as too speculative 
or too conservative. The valuator 
must also pay particular attention 
to appellate decisions regarding how 
each category of loss should be 
proven and calculated. 

The most important assumption 
that must be made in valuing cases, 
and the one most difficult to deter- 
mine, is the length of time used to 
calculate front pay awards. The case 
law suggests several factors must be 
used to determine this assumption. 
The “make-whole” policy is designed 
to return the employee to the sta- 
tus achieved before the discrimina- 
tory firing. Even if the trial court 
ordered reinstatement, the em- 
ployee was not guaranteed his or her 
job indefinitely and may have vol- 
untarily left anyway.'* Accordingly, 
there are two major types of forces 
that affect the length of potential 
future employment in a job: 1) the 
factors that would have likely 
brought about a voluntary termina- 
tion, retirement, death or disability; 
and 2) market or other forces that 
would have resulted in an involun- 
tary termination.'!° The employee 
faces uncertain employment with 


that company having nothing to do 
with the discrimination. The global 
economy may have phased out the 
job.'® A future plant closing and a 
required relocation may not have 
suited the employee. The fact of the 
matter is that employees frequently 
change jobs in this global economy 
and the front pay award must take 
into account this likelihood." 

The employee’s stated intentions 
are a good starting point. They pro- 
vide initial evidence of how long the 
employee wants to be employed, and 
wanted to work for that employer. 
Education, work history, and age 
also factor into the possibility of 
voluntary terminations. If the em- 
ployee achieved a higher position 
with the prior employer than his or 
her education would otherwise pre- 
dict, that fact alone may be suffi- 
cient to justify extending the length 
of front pay, even to normal retire- 
ment age.'* One should also look at 
the history of the employee.’ If that 
employee had 20 years of service 
and this is the only job that the 
employee had, then that should also 
support extending this measure out 
to a normal retirement age. How- 
ever, if there is a history of job 
changes, that history should be used 
as the best predictor of how long 
that employee would have stayed. 
If there is little history to work with, 
then one might be forced to look to 
averages within the industry as the 
basis for this measure. The problem 
with using averages is that some 
employees change jobs infrequently 
or not at all, whereas others change 
jobs frequently. Averages also reflect 
unlawful terminations, which, for 
the most part, may even go unchal- 
lenged. 

The case law also addresses ex- 
tending the loss out to retirement 
when the injured employee is within 
five to eight years of that date.20 
This makes perfect sense even when 
the job history tells a different story 
because employees nearing retire- 
ment show more stable patterns of 
employment than much younger 
employees. 

The size of the company and its 
past performance can affect whether 
the front pay period, as determined 


based on employee factors, needs to 
be cut back. The contemporaneous 
economic environment must be as- 
sessed, paying particular attention 
to the health of the industry that 
provides the job. The changing face 
of retirement planning is also an 
important factor because in the 
1990s many employers shifted the 
primary responsibility for retire- 
ment savings from employer-pro- 
vided contributions to employee- 
provided contributions. Accordingly, 
an employee’s decision of when to 
retire may be shaped not only by the 
employee’s accumulated savings 
and investments, but the employer’s 
decision to eliminate mainstream 
retirement plans. 

The worker’s probationary status 
is an element that could affect his 
or her length of employment. How- 
ever, the mere fact that the person 
is on probation should not be used 
to limit the front pay period to the 
end of probation, because of the pos- 
sibility that the employee could 
have cleared probation in a nondis- 
criminatory work place. Further, 
adopting as an assumption the end 
of the probationary period as estab- 
lishing the likely length of the job 
is self-contradictory, because it ar- 
gues that few employees, if any, 
work past that date. The worker’s 
probationary status should be 
viewed as a two-sided sword. Both 
the employer and the worker are 
equally likely to be unhappy with 
each other during this period. Em- 
ployers could be expected to use this 
as a defense to discrimination, and 
they often do. To allow the employer 
to use this same issue to discount 
the award amounts to a double-dis- 
count. Similarly, the employee can 
always be expected to argue that he 
or she had intended to remain em- 
ployed until retirement. Therefore, 
one can successfully introduce an 
appropriate amount of discount by 
using the actual work history of the 
employee, which already factors in 
this likelihood, and one need ad- 
dress the discount explicitly only 
when there is little or no work his- 
tory. 

The final consideration is whether 
the subject’s employment required 
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an employment contract to be re- 
newed, and if so, the likelihood that 
it would have been renewed. There 
should only be only one factor that 
affects this parameter: What has 
generally happened with other such 
employees with contract renewal 
issues? Employers who would argue 
that the likelihood of renewal 
should be discounted because it 
wasn’t happy with the services of 
the employee will inevitably use its 
dissatisfaction as a defense to the 
firing. Allowing its use to then re- 
duce the award also serves as a 
double-discount to the amount of 
damages. The validity of the defense 
will be determined by whether a 
jury finds unlawful discrimination, 
and if it does not, then there are no 
damages to consider. 

¢ Probability of Survival 

As the willingness to work is con- 
trolled by how long the employee 
lives, this factor too must be consid- 
ered in front pay award.*! One may 
also argue that if a front pay award 
is discounted for the probability of 
survival, then back pay awards 
should similarly credit the losses 
with survival credit. This point has 
been overlooked by courts. 

© Health Status of Employee 

While the employee’s health sta- 
tus directly affects how long the em- 
ployee could have worked,” its use 
is contraindicated as a discount 
when the employee was generally 
healthy at the time of discharge, and 
that health worsened following the 
discharge. In fact, when the cause 
and effect of the worsened health 
can be established, such as a disabil- 
ity resulting from the discharge, the 
disability may be reason to extend 
the number of years of front pay loss, 
not to discount it.” 

© Discount Rate 

Without question, the selected 
discount rate can have a great im- 
pact on front pay awards. One court 
found that the discount rate that 
should be used should be one that 
requires little or no risk on the part 
of the employee.” The ruling fails 
to describe how this should be de- 
termined because what is consid- 
ered little or no risk varies greatly 
with the measurement period under 


consideration. Therefore, the au- 
thors recommend that the amount 
of discount is directly related to the 
length of the front pay calculation. 
It may be appropriate to use a low 
interest rate for short front pay pe- 
riods, such as a few years. But this 
may be entirely inappropriate when 
the facts justify a much longer front 
pay period. For this measure, we 
recommend that an interest rate 
close to the ERISA “GATT” rate (at 
the date of valuation) be used, which 
is a four-year moving average of 30 
year Treasury securities.” This is a 
published rate and is available on a 
monthly basis. 


Conclusion 

Anything worth building requires 
that a proper foundation be laid be- 
fore the structure is built. The foun- 
dation for determining the economic 
value of a Title VII discrimination 
claim are the categories created by 
the 1991 CRA. Each component of 
liability must first be defined and 
fit into these categories before any 
are valued. This prevents double 
counting the same liability at the 
same time that it ensures that no 
piece of the liability is overlooked. 

The case law has also enumer- 
ated the factors that must be ad- 
dressed for measuring this liabil- 
ity. The valuation report should 
address each one (to the extent that 
the information is readily avail- 
able). This will help the jury and 
the judge better understand the is- 
sues that determine the award. It 
will also assist both parties to the 
litigation in settling the dispute 
between them without the need of 
trying the matter. O 


1 See 42 U.S.C. §1981a. 

2 42 U.S.C. §1981a(b)(3). 

3 Pollard v. E.I. Dupont De Nemours, 
532 U.S. 843 (2001). 

4 See Williams v. Pharmacia, 137 F. 3d 
944 (7th Cir. 1998); Kelly v. Airborne 
Freight, 140 F.3d 335 (10th Cir. 1998). 

5 Id. See also EEOC v. W&O, 213 F.3d 
600 (11th Cir. 2000); Standley v. 
Chilhowee, 5 F.3d 319 (8th Cir. 1993). 

6 See Williams v. Pharmacia, 137 F. 3d 
944 (7th Cir. 1998); Duke v. Uniroyal, 925 
F.2d 1413 (4th Cir. 1991). 

7 See Duke, 925 F.2d 1413; Carter v. 
Sedgwick County, 929 F.2d 1501 (10th 
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1017 (6th Cir. 1995). 
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19 While these factors support extend- 
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20 See Munoz v. Oceanside Resorts, Inc., 
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1277 (11th Cir. 1992). 

21 Paolella v. Browning-Ferris, Inc., 158 
F.3d 183 (3d Cir. 1998); Roush v. KFC 
National Management, 10 F. 3d 392 (6th 
Cir. 1993). 

22 Lewis v. Federal Prison Industries, 
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104 F.3d 9 (1st Cir. 1997). 
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censed by the DOL (and IRS) to do valu- 
ation work under ERISA. He is also an 
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Reiss provides expert testimony and sup- 
port services in family and labor law and 
ERISA. He also publishes newsletters in 
both family and labor law. 

Jesse Hogg is a senior member of 
Hogg, Ryce and Spence and a former 
partner of Fowler, White, Humkey and 
Trenam. He has specialized in labor law 
since the 1960s. He is admitted to prac- 
tice before the U.S. circuit courts and the 
U.S. Supreme Court. He received his law 
degree from the University of Kentucky 
College of Law where he also served on 
the law review editorial board. 
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tion, Cathy J. Beveridge, chair, and 
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Gentleman Revolutionary: 
Gouverneur Morris—The 
Rake Who Wrote the 
Constitution 

by Richard Brookhiser 
Reviewed by Mark Miller 

Richard Brookhiser has written 
a brisk, insightful biography of one 
of the lesser-known founding fa- 
thers. Attorney, principal drafter of 
the U.S. Constitution, and ladies’ 
man—not necessarily in that or- 
der—Gouverneur Morris should be 
more widely remembered today, and 
Brookhiser demonstrates why in 
Gentleman Revolutionary: 
Gouverneur Morris—The Rake Who 
Wrote the Constitution. 

Gentleman Revolutionary begins 
by tracing Morris’s lineage; Morris 
was born (in 1752) into the New 
York aristocracy of pre-Revolution- 
ary America. In the opening chap- 
ter, several anecdotes acquaint the 
reader with the colorful family that 
produced this remarkable indi- 
vidual. For example, Judge Lewis 
Morris, Morris’s grandfather, hired 
the printer John Peter Zenger. It 
was in carrying out the elder 
Morris’s wishes that the printer 
was arrested for seditious libel, 
leading to the infamous trial and 
acquittal via jury pardon of Zenger. 

Brookhiser next shifts his atten- 
tion to the American Revolution, 
and Morris’s role in the birth of the 
country. In 1775, at the age of 23, 
the young attorney threw his lot in 
against the British crown. As a del- 
egate to the New York Provincial 
Congress, Morris was given the task 
of dealing with General George 
Washington of the Continental 
Army. The general and the young 
Morris began a relationship that 
would last until Washington’s death 
near the turn of the 19th century. 
Morris served as advisor and bene- 
factor to Washington; in return, 
President Washington appointed 
him minister to France. During his 
time in France, Morris observed the 
mayhem that beset the country be- 


tween 1789 and 1797, yet during 
these tumultuous years he found 
the time to burnish his reputation 
as a popular paramour, as well. 
Brookhiser deftly blends the history 
of the American Revolution, the 
French Revolution, and Morris’s 
private life in a way that makes the 
book a page-turner. 

No doubt Morris’s greatest con- 
tribution to the country was his 
drafting of the U.S. Constitution. 
Almost all schoolchildren learn that 
Thomas Jefferson wrote the Decla- 
ration of Independence, but few 
know that the little-known Morris 
wrote the famous Preamble to the 
Constitution: 

We, the people of the United States, in 
Order to form a more perfect Union, 
establish Justice, insure domestic Tran- 
quility, provide for the common defence, 
promote the general Welfare, and se- 
cure the Blessings of Liberty to our- 
selves and our Posterity, do ordain and 


establish this Constitution for the 
United States of America. 


From an attorney’s perspective, 
the most interesting parts of the 
book are the pages devoted to how 
Morris took the resolutions passed 
by the Constitutional Convention 
and turned them into the Consti- 
tution. Brookhiser describes how 
Morris distilled other people’s writ- 
ings into the clear and elegant sim- 
plicity that marks the Constitution. 
And he wrote this remarkable docu- 
ment in four days! If there is but 
one complaint to lodge against the 
book, however, it is Brookhiser’s 
failure to remark on how Morris 
viewed an addendum to his Consti- 
tution: the Bill of Rights. If the his- 
torical record does not reveal as 
much, then Brookhiser should have 
said so. Nevertheless, this one cu- 
rious omission should not take 
away from what is an otherwise 
compelling history of the 
Constitution’s beginnings. 

Brookhiser also deserves plaudits 
for bringing the Constitutional Con- 
vention to life. The reader is taken 
inside the convention to hear a little 


of the debates among the fathers of 
the country, and Morris’s conven- 
tion speech against slavery is ncte- 
worthy. Morris’s opposition to sla- 
very did not end when he lost on 
the issue during the convention; in 
his papers opposed to the War of 
1812 it is revealed that he foresaw 
that slavery would “put [the South] 
down.” 

The later chapters of the book re- 
count Morris’s exploits in France, 
his role in the creation of the Erie 
Canal, his marriage, and his layout 
of the streets of Manhattan. Any 
one of his many accomplishments 
makes him worthy of esteem and 
recognition. Brookhiser has done an 
admirable job in bringing this ex- 
traordinary lawyer out of the shad- 
ows of American history. 

Published by Free Press, a Divi- 
sion of Simon & Schuster, Inc. (251 
pages), Gentleman Revolutionary: 
Gouverneur Morris—The Rake Who 
Wrote the Constitution can be found 
at any major bookstore or ordered 
in hardcover for a list price of 
$26.00. 


Mark Miller serves as judicial law 
clerk to U.S. District Judge Henry Lee 
Adams, Jr., Middle District of Florida, 
Jacksonville Division and is a member 
of The Florida Bar. 


Balancing the Needs of 
Children, Parents, and 
Yourself: How to Thrive 
in the Sandwich Years 

In times that have been referred 
to as the sandwich years, 20 mil- 
lion baby boomers and 78 million 
to of that generation to follow, al- 
ready find themselves caring for 
elderly parents as well as for them- 
selves and their children. 

PDI Global, Inc., formerly Prac- 
tice Development Institute, Inc., 
has created a financial planning 
guide for those caught in this finan- 
cial triangle. Balancing the Needs 
of Children, Parents, and Yourself: 
How to Thrive in the Sandwich 
Years looks at the difficult issues 
involved and shows how careful 
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planning can provide the financial 
resources needed to meet this chal- 
lenge. Topics covered by the guide 
include executing power of attorney, 
selecting a guardian, paying for 
long-term care, planning for retire- 
ment, saving for a child’s education, 
developing an estate plan, and 
working with a professional advisor. 

Balancing the Needs of Children, 
Parents, and Yourself features a re- 
tirement planning worksheet, full- 
color design and covers that can be 
personalized inside and out with a 
firm’s logo, a profile, and other infor- 
mation. 

The 32-page booklet can be found 
by visiting www.pdiglobal.com/ 
guides.html. 


Drafting Leases 

ALI-ABA’s Practice Checklist 
Manual for Drafting Leases IV: 
Checklists, Forms, and Drafting Ad- 
vice addresses solutions to problems 
encountered when drafting leases. 
The manual contains all new mate- 
rial drawn from articles that ap- 
peared in ALI-ABA’s The Practical 
Real Estate Lawyer, including 16 
checklists on everything from mea- 
suring rentable space to the “silent” 
lease issues tenants need to know; 
19 forms and provisions to adapt to 
clients’ needs; over 200 pages of ad- 
vise on how to draft the right lease 
provisions for your clients; and one 
CD-ROM containing all new check- 
lists and forms. 

This convenient package ad- 
dresses the often overlooked issues 
faced when drafting a lease. Did you 
know there are no standard defini- 
tions for calculating one of the most 
important elements of a lease: the 
rentable area? Or did you know that 
nondefault events can trigger lease 
termination and that a long-term 
ground lease negotiated 20 years ago 
may jeopardize a purchaser’s ability 
to get financing? 

Anticipate problems like these— 
and know-how to solve them—with 
ALI-ABA’s Drafting Leases IV. This 
243-page manual with CD-ROM 
sells for $95 after shipping and han- 
dling, and can be ordered by calling 
800/CLE-NEWS or by visiting 
www.ali-aba.org/aliaba/F152.htm. 


Negotiating and Drafting 
Contract Boilerplate 
Reviewed by Marvin G. Goldman 

Negotiating and Drafting Contract 
Boilerplate (Tina L. Stark, editor-in- 
chief and coauthor) fills a big gap in 
contract drafting materials. Here at 
last, in one place, is a masterful analy- 
sis of so-called “standard” or 
“boilerplate” provisions, the kind typi- 
cally found towards the end of con- 
tracts. 

Some consider these provisions, 
such as choice of law and forum, no- 
tices, assignments, force majeure and 
confidentiality, to be secondary in 
importance and address them only as 
afterthoughts. They do so at their 
peril. 

These back-of-the-contract provi- 
sions are indeed important, govern- 
ing the fundamental relationship of 
the parties and how the contract is 
administered. Moreover, they’re not 
really standard. Each should be re- 
viewed to see how it applies to the 
particular contract and whether it 
really meets the needs of the client. 

Negotiating and Drafting Contract 
Boilerplate not only furnishes many 
well-drafted forms, it reaches far be- 
yond a form book by analyzing each 
provision to help you understand its 
history, business purpose, pitfalls and 
variations. This enables you to bet- 
ter critique the other party’s form or 
prepare your own preferable version 
for your particular deal, empowering 
you to avoid potential problems and 
achieve a stronger position in nego- 
tiations. 

In the first two chapters, Tina Stark 
provides an introduction and then 
shows how to avoid stylistic and 
grammatical mistakes that occur fre- 
quently when drafting declarations 
and covenants, which are the typical 
type of so-called “boilerplate” provi- 
sions. 

In each of the next 20 chapters, ad- 
hering to a well-edited consistent for- 
mat, one or more noted authors ana- 
lyze a particular “boilerplate” 
provision in depth. Each chapter: 

e Begins with a practical overview 
of the common law related to the pro- 
vision, enabling you to understand to 
what extent the provision restates or 
overrides common law; 
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e Analyzes a typical form of a pro- 
vision, often contrasting a well- 
drafted provision with one that’s 
problematic; 

e Evaluates the boilerplate provi- 
sion with valuable “Drafting Notes” 
that address specific phrases, negoti- 
ating postures, shifting of risks be- 
tween the parties, control by a party, 
and alternatives; and 

e Offers more sophisticated and 
nuanced variations of the basic pro- 
vision. 

The 20 chapters cover the follow- 
ing provisions, arranged in groups: 

e Assignment and Delegation; Suc- 
cessors and Assigns; and Third Party 
Beneficiaries (parties). 

¢ Governing Law and Forum Se- 
lection; Waiver of Jury Trial; Arbitra- 
tion; and Cumulative Remedies and 
Election of Remedies (dispute resolu- 
tion provisions). 

e Indemnities; Force Majeure; and 
Transaction Costs (financial and risk 
allocation provisions). 

Confidentiality; Announcements; 
and Notices (communications). 

e Amendment and Waiver; Sever- 
ability; Merger; and Counterparts 
(determining what constitutes the con- 
tract). 

e Number and Gender; Captions 
(interpretative provisions). 

e Further and Pre-Closing Assur- 
ances. 

Finally, in the last chapter, “Putting 
It All Together,” Stark brings together 
in one place all the provisions previ- 
ously discussed as they might appear 
in an agreement, some with short- 
form and long-form variations, to pro- 
vide a good basis from which to begin 
drafting and negotiation. 

This text is highly recommended as 
an addition to your resource materi- 
als. Keep it close at hand, as you will 
find yourself referring to it often. The 
included CD will also facilitate your 
electronic drafting. 

Negotiating and Drafting Contract 
Boilerplate (softcover, one volume of 
approximately 700 pages, and one 
CD-ROM) sells for $149, is published 
by American Lawyer Media Publish- 
ing, and is available from their Web 


site, www.lawcatalog.com. 
Marvin Goldman is a partner at 
Thelen Reid & Priest, LLP, New York. 
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Engineering, Safety, and -” 
Security Experts Pyoress oO Mea i 


(All Disciplines) 


1.800.562.7233 Located in the Palm Beach Area 


No Merit - No Charge 


medical expert testimony in medical malpractice, personal injury & disability claims 


experts in any field of health care 
847-673-4422 
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HUMAN RESOURCES 


Abrams, Farrell, Wagner 


& Associates, Inc. 
Blumberg Excelsior 
Corporate Creations SUNG 


East Bay Mortgage 


Empire Corporate 


Florida Lawyers Mutual 
Insurance Cover 3 

Gilsbar 

Government Liaison 

Great American Ins. 

Health Care Auditors 

Insurance Metrics 


InterCity Testing 


Int’] Genealogical 


Levin, Papantonio 
No one’s had the heart to tell him that he missed his drop dead date. 


LexisNexis Cover 2, 1,7 
Med Witness 63 
Harvey E. Morse, P.A. 43 
Plantation General 

Hospital 63 
Professional Asset Locators 


Professional Safety 
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Ricci, Leopold 
Dr. Michael Rose 
SeaDream Yacht Club 


Trugman Valuation 


STEIN 
West Cover 4 Oh, yes, | remember now .. . | filed your suggestion right here. 
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